NATIOINATL GRAIN AND FEED ASSOCIATION

Hovembasr §, 1978

Arbhitration Case No, 1540

PLAINTIFF: General Mills, Inc.
DEFEMDANT:  Cook Industries, Inc.

The Arbitration Committes, after reviewing the weluminous briefs, rebutials, surrsbut-
tals and consideration of oral testimony presentad at oral hearings in Washington, D.C.
on Japuary 12, 1978, found that the Flaintiff should be awarded damages To concluds and
complete the confracts in questicn.

The basis for the dispute arase cut of twelve (12) contracts of #1 hard amber durum scld by
General Mills, Inc. to Cook Industries, iInc. Total amount of the twelve contracts was
2,621,281 bushels sold during months of August and September 197% for shipment from May
through July 20, 1976. A wash contract for 100,000 bushels was made June 3, 1976 re-
ducing the tolal trade to 2,551,287 bushels.

All contracts speclfy official destination weights and prices rangsd from $5,1% to §5%.75
per bushel delivered Texas ports, Most. of the shipments, truck and rail, were made to
Kepoel, Inc., Long Beach, Califoraia for export.

ahipments proceeded during the cortract period.  Geperal Mills, Inc, applied cars to
Cook Industries, Inc. via telephone, advising estimated origin weignts. Gensral Mills,
Inc. was granted the privilege of respplying cars, when graded officially, to fit var-
fous grade tolerances of the fwelve contracts.

On July 20, 1978 a fen day contract extensien by mutual agreement was made with the
stipulation only #1 hard amber durum wzs to apply. On Friday afternocon, July 30, 1976,
Cook Industries, |nc., advised General Mills, Ino, i1 would accept no applications not
shipped by July 30, 1976.

Enfwined throughout the shipping pericd were conversations between buyer and sellar
indicating Their records of shipments did not agree.

The Flaintiff asked for damages on 38,391 bushels not delivered on the tolzl contracts
claiming the Defendant refusad o accept; falled to provide Timely unlosd data;  and
that Defendant gave Plaintiff erronsous information regarding status of Plaintiff's per-
formance.

Plaintiff alsc asked Defandant to pay The premium cost on bushels bought To satisfy an
estimated shortage as well as interest on above claim.

The Arbitration Panel clsarly found ‘that it is The seller's rasponsibility and +o his
best interests to keep sccurate records of his contract applications. Ewven with large
sizae contracts, the final unloading weights were less Than .39% different from astimat-
ed or billed weights or 8,809,133 bushels,



Though Plaintiff referenced National Grain and Fead Association's Rules 13, 11 and
22C, in Panel's opinfon none of these Rules really affected or were pertinent to the
dispute. Testimony indicated no discussion of Trade Rulss were made by sither party
until well atter contract deadlines had passed.

Both parties made reference to a unigue market condition, but evidence clearly showed
pocor supervision of the trade znd accompanying legistics.  Execution for the most part
was handled by clerks and secretaries and not marchandisers and management. Hoth of
these large companies should have been experienced in This area.

[T was in The best interests of General Mills, Ine. to fully ship all The contracts
because the durum merket had substantial ly declined and it was in Cook Industries,
Inc.'s best interast pot to take deliveries after contract pericod os export durum
programs were finishad.

The short fall was the result of poor and insufficient applications; 1.e., not ocon-
sidering cars rejacted account grade fallure, Trocks misapplisd and phantom cars
{cars reported twice but shipped once). Thess deficiencies wers orimarily causad
by the Plaintiff obviating part of his claim.

conclusion and Awards

The Plaintiff iz entitled o an award on that portion of his shipment that involwves
applicable bushels and the corresponding difference between advised B/L welinhts and
destination officizl weights on rail portion finaliy selTtled; the weighl df fference
was . 398 or a quantity of 8,609,135 bushe]s.

The Arbitration Committes believes thal the fallowing is an equitable solution To
Fhe pricing difteronce mechanism necessary to rdetermine dollar amount of award,

That, FlainTtiff (General Mills, |loc.) be awarded the difference of 5,809.13
bushels at market differential and contract price on July 30, 1976.

1. Weighted average on contracl balances and individual

contract prices @§5.30 3/4

Market FOB Long Beach, California July 30, 1976 353,75

Flus average freight differential from Long Beach

te Texas Gulf 60% ¢ cwt. 36 1/2 0 4011 142
$1.27 1/4

6,609,13 bushels x 1.274 = 10,959%,12

Z. interest at 6% from date of last settlement, Oclober 25, 1976, to the dates the
litigants are advised of the decision.

s/ Ronald E. Pratt, Chairman fsf Charles H. Miller
The Early & Daniel Company, Inc. Meavey Company

/5/ Edmund P. Karam
Continental Grain Company



NATIONATL GRAIIN ATWMD FEED ASSO0OCIATION

Plainfiff: Oensral Mills, Inc. Defendant: Cook |pdustries, Inc.

The Arbitration Appeals Commiltee individually and collectively considersd fthe case.
The Cormittee changed the awsrd for the fof lowing reasons:

1. The actual vndecsfill was 38,391 bushsls.
2. Contracts cannot 22 cancelled.  They must be sebtled ab markoel valus
Cor actual buy=in) or Tulfilled.

5. Rule 10 does apply in this arbitration.

4, Rule 11 does not apply because the contraets were written for a specific
shipping date, not a specific delivery date.

5, Bule 220 (1975776 directory? does apply in this arbitration bocsuse if
it had been adhersd to the undarfill night have been different.

6. Contracts were no longer apen atter July 30 because of Cook's wire re-
Fusing shiaoments after that dale. Therefore, contracts should have
heen settled basis Fair Market ¥alue July 3G/31.  As stated above, con-
tracts cannot be cancelled without fair market walue (or actuzl buy-ind
being invalvad.

PoUnderfibl o overfill could not be ascertained unbil The last car appliad
on The contract could be unloaded,

Tharefore, the Arbitration Appeals Committes awarcds the Plainti{f as fal lows:
Wziaghted averasze contract balances ang
individusl contract prices: 5.30 34

Market FOB Long Beach, Cal. July 30/31: 3.79
Mus average freight differential
Lonyg Beach/Taxas Gulf: .56 1/2
4.4y /2 4.11 1/2
Market Oifference: 1.19 1/4

38,491 bushals 8 1.19 1/3 = §45%,7/81.27

Flus inferest at 6% from Jdly 31, 1996 to actoal pavment of award,
Unanimous;

fe/ 1. Donnelly, Chairman /= Chartes H, Holmquist
R.F. Canningham & Co., Inc. Hoalmoguist Elevator Co.
Malwille, Mew York Omaha, Hebraska

/sf Bruce €, Cottier /sf Royece Ramsland
Bartlett & Co. Guaker Oats Oo,
Kansas City, Missour] Chicago, tllinois

Jed W.C. Theis
Simonds=Shields~-Theis Srain Co.
Kanzas Clity, Misscurld





