A SSOCIATION

ARG TRAT1ON CASEC NUMBER 1543

June T, 1978

PLAINTIFF:  The Pillshury Compary, Augusla, Georgia
DEFEMDANT :  Lepeyreuse Srain Company, Mobile, Alabama

Tha case invoives a dispute over a 25¢ per bushel crotalaria discount totalling $1,689.50
assessed against the contents of two cars, part of a 250,000 bushel sals by plaintiff
(PPl lsbury) to defendant (Lapeyrousel. Coentracl seftlement ferms wers to be based on First
Dfficial Grades and Destination Weights.

Pillsbury conlends that the discount was zrbitrary and, That while advice of the Mobile,
Alabama official grade dated Coctober 4, 197% including the certificate notation of "Con-
tains 1 croctalaria seed in 1,000 grams" was recelved from Lapeyrouse on Dotober 5, 1976,
Lapeyrouse did not state thal The cars were inepplicable to contract nor did Lapeyrouse
proposa o discount for the crotalaris nofefion. This fact s not contested by Lapeyrouse,
who counters that Pillsbury wes advised Thalt it had 5 days in which To request Federal
Appeal.  The cars Tn guestion were unloadad by the Mabiie Public Srain Flevetor on Octobor
6, 1976,

Lapeyrouss arques that:

#) Buyer's contract spscified "Shipment not to contain crotataria.™

Bl Rejection or acceplrance wes conditioned on whethsr the unloading elevator had t+he
capabi | ity to do the reconditioning ef the grain.

c]l The Lapeyrouse discount sheet specitical ly excludes crotalaria;  but that the
(Llapeyrousel croftalaria discount has been used for "...zeveral yeoars™ and ", . .has
subsaguently been used on ofher FIIsbury cars without comment or complaint.

With further reference to (b} above, the Committea notes correspondence from Lapeyrouse to
Pillzbury dated Apri| 18, 1977 in which Lapeyrouse states that "... crotalaria and the
rutes under which it is accepted or rejected in Mobile is one for which Lapeyrouse has no

geverning contrel." A letter from the Msbhile Public Grain Elevator essentially states the
sAame,

In determing the facts of this case, the Commifttee noted that:

a} The Lapeyrouse Confirmation dees state "Shipment guarantesd not to contain crota-
laria.”" Howswer, the Contirmsfion fs not signed by Seller, Pillsbury.

b} The Pillsbury Confirmetion doss not contain reference 4o a "no crotalaria guaran-
tee,” The Pillsbury Confirmation is signed by the Buyer, Lapeyrouse, with no ex-
czption noted to the absence of the crotalaria guarantee.

In a technical interpretation, the Committes could base a finding for the Plaintiff on the
evidence of the Canfirmations. |t clearly appears to have been the intent of both parties
that the contract [imit the application of corn containing erotalaria and thelr arguments
de net suggest otherwise. However, this observation should once again underline the fund-
smental duty of Buyer and Seller to get thelr terms straight.
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The Committes, by unanimous agreemert, finds in favor of Plaintiff, The Pillsbury Company,
based on the following:

11

)

Buyars notice To Sebler did not explicitly state that the grain was not applicable
an contract, 1.e., that tha cars would bs rejected outright or, that agreement to
a neqotiated discount would be necessary prior te accepltance. Buyer admits that
the grain was not rejscted or a discount agraed upon.

wWhile it can be argued that Buyer provided prompt reporting of grades, his subse-
fquant action (ualoading of the cars on the following day without advice To the
Seller) constituted acceptance of the grain and a waiver of the guaranty.

The argumaent by the Buyer that he has/had nc control over the poclicy of the re-
ceiving elevator (s not pertinent, The receiving slevater is an agent of the
Buyer and, therafore, iz under control of the Buyer,

Zeller's rights were further abrogated by The admission of Buyer fhat there is not
@ publishad discount on crotalaria. There is a muotual dufy on the part of Buyer
and Seller fo agree on 2 propesed discount or +o provide tha Seller the opportun-
ity to exorzise the alternatives provided under the Trade Rules. The Saller is not
l'o be subjected to unilateral discounts without the opportunity to exercise his
alternatives.

There is no ralief afforded Lapeyrouse by virtue of the fact that =aid grain was
not actionable under the FDA/USDA tolerance (more than two seeds per 1,000 grams),

In any case, such an argument would be moot due to lapeyrouse! acceptance of the
grain,

The finding in this case Ts not to Tnfer that the Seller is without responsibil ity
to respond to Buysr's notification of an off grade. |In this case, the Seller did
not respond as he should have (Rule 17).  Howsver, we place the heavier burden on
the Buyer for his failure to give explicit notification to Seller of the inappli-
cability of The cars in question and Fo advise Szller of his Intention to reject

szid cars, or; alternatively, make a proposal to Seller to sccept said cars at a
discoun|.

Therefore the Committes orders Lapeyrouse Grain Company ta pay The PT11sbury Company
§1,68%,50,
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