WNWATIONAL GRAIIN AND FERED ASS80CLATION

February 17, 1983

Arbltration Case Number 1579

Pialntiff: Louls Dreyfus Corporation, Stamford, Connecticut
Defendant: The PIllsbury Company, MInneapolis, Minnesota
Cross-Plaintiff: The PI1lisbury Company, Minneapolis, Minnesota

Cross-Defendant: Central States Enterprises inc., Fort Wayne, Indiana

The Facts

On August 12, 1980, Central States Enterprises Inc., sold to The PTllsbury
Company one 100-car MNorfolk and Wastern traln of No. Z yellow corn F.0.B. Ohlo
polats, wlth appropriate differentlials from Illinols and Indlana polnts, for
shipment December 1-20, 1980, Although no mention was made of the approprlate
frelght tariff, the only applicabie frelght tarlff allowed four cuts of cars to

be placed at origlin at no cost. Mo mention was made In the transactlion of ra-
sponsibll ity for tarlff changes,

On Movember 14, 1980, The Plllsbury Company sold to Louls Dreyfus Corpor=-
atlon an ldentical frain of No. 2 yellow cern, Again, nc mention was made
of the applicable fralght tariff. The same tariff, wlth the same terms, was
stilt appllcable. But notice had been given that, effective MNovember 19, 1980,
the tariff would be changed to aliow only one free cut of cars at origlin, wlth
charges for additlonal cuts. The only menflon of responsibliity for frefght
rate changes was In the buyer's confirmatlion, which stated any Increases In
freight rates would be for tha account of the buyer.

Subsequently, Louls Dreyfus was advised by PIlisbury that the train would be
shipped by Central States Enterprisses Inc. Appropriate Instructlions wera glven
and shipment was madse on December 1&, 1980 from Ff. Wayne, Indlana. Tha fraln
was placed in three cuts at origin, resulting in a charge of $2,500.

The lssuas

The major Issues arislng In this case are as follows:

-=In an F.0.B. orlglin transaction, where not only the fralght rate changes
between The time of the agreement and i¥s executlon, but also tha rulas
change regarding switchlng charges, who Ts responsible for switching
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wrooharges resuitings. from: actions  which 'would have been free under +hs

switching rules In effect at the time of the original transactlon but were ™
changed by the time uf shipmanT?

-*In a "sTrIng“ 1ransacf!en, does the mliddle man In the transaction bear
any responsibliity for subsequent charges?

Tha Majorlty Declision

It is the custom of the trade that transactlons are governed by the frelght
tariff In effect at the time of shipment, unless speclflically stated otherwlse
in The contract. In this case, the only reference to thls situatlon 1s a state-
mant In the Flaintiff's conflrmation stating freight Increases wera for the
account of the buyer. Because the transactlon was F.0.B. orlgln, collateral
charges Incurred beyond the control of the buyer are the responsibllity of the
seller, based upon the frelght tariff In effect at the time of shipment.

Concaernlng the primary Issue =-- assuring that the shipment was tendered
according To the contract -- was the rasponsibillty of the seller, The PIlIsbury
Company. The fact that the shlpment was not actually made by the Defendant does
not alter the raiatlonship batween tha parties. Thus, judgment |s grant to the
Plalntiff, Louis Dreyfus Corporation, In the amount of $2,500,

In the cross-complalnt, the rasponsiblifty ls the same -- the seller must
prepare the shipment for tender according to tha contract. Accordingiy, judg-

ment 15 granted Yo the Cross—Plaintiff, The Pllisbury Company, in the amgunt of
$2,500.

Reedear C. Milier, Chalrman
A.E. Staley Manufacturing Company, Decatur, !iilnols

Dean Carlson
Carglll Inc., Chesapeake, Yirginia

The Minority Decision

It Is clear that the custom of the trade flxes the responsiblilities of the
partles by the conditlons that exIst at the time the contract Is mada, In thls
casa, the Cross-Defendant, Cantral S3tates Enterprises Inc., comptlaed with the
terms as they exlIsted whan the contfact was mada. Thus, any cost resulting from
the activities are the responsibility of the buyer., Therefore, the $2,500
switchlng charge Is a cost to the Plalntiff, Louls Dreyfus Corporatlioen.

Atthough It TIs clear the middle man Tn a tfransaction Is not excused from
ffabliity, even though they do not actually parform under the contract, the
quastion Is moot In this particular case. Thus, while The PlIIsbury Company has
all the responsibiiities of the seller to Louls Dreyfus Corporation and of the
buyer to Central States Enterprises Inc., no award should be made,

Roger Larkln
Tldewatar Graln Company, Phii{adelphia, Pennsylwvania .




Arhltration Case Number 1579

Decision of the Arbitration Appeals Commlttsa

Appeliant: Central 5tates Enterprises |nc., Fort Wayne, IndTana
Appel lea and Cross—Appeljant: The Pillsbury Company, Mlnneapolls, Minnesota

Cross-Appellee: Louls Dreyfus Corporation, Stamford, Connecticut

The Arbliration Appeals Committee reviewsd al| wrltten evldence submitted In
Arbltraticn Case Mumber 1579, and revlewed the findings and conclusions of the
orlginal arbltration committee. The Arbitration Appeals Committes unanimousty
agreed with the findings of the majorlty of the orlglnal arbltration committes,
which awarded payment of %2,500 to the Cross-Appellee, Louls Dreyfus Corpora-
tlon, by The Appeliee and Cross-Appel lant, The Pl|lsbury Company. The commlttes
also awarded payment of 32,500 to the Appaliea and Cross-Appellant, The Plils-
bury Company, by the Appeliant, Central States Enterprlises Inc.

The Arbltration Appeals Commlttee agreed that Increases In accessorlatl

charges, such as demurrage and swltchlng charges, do not constlitute an Increase
In trelght rates.

An Increasing number of arbitratlon cases Involve string trading. There-
fore, tha Arbitration Appeals Commlttes wishas once again to emphaticaity state
that no matter how many buyers or sellers are Involved In a string trade, aach
and every party to a trade Indlviduaily Is responsible to the other party or
parties with which It Is trading -— fIrst buyer to first selter —— ad Infinftum,

This responsibliity cannot be transferred to +hird partles, unless by mutual
agreement.

Jamss Donnelly, Chalrman
R.F. Cunningham Company Inc., Melvilla, NHew York

Charies Holmgulst
Holmgulst Elevator Company, Omaha, Nebraska

Clayton Johnson
Midstates Termlnals, Toledo, Ohlo

Royce Rams!and
The Quaker Oats Company, Chicago, |lllnois

W.Co Thels
Slmonds-Shleids-Thels Graln Company, Kansas Clty, Missourl






