INATIOWAL GRAIIN AND FEED ASSOCIATION

ARBITRATION CASE NUMBER 1584

Plalntiff: Agri Industries Inc., Das Molnes, lowa

Defendant: Independent Graln Company, Fort Wayne, Indlana

January 20, 1983
Statement of tha Case

On Oct, 16, 1980, Agrl Industries, the Plalntiff, sold Indepandent Grain Com—
pany, the Defendant, vla Carollina Brokerage Company, four three-car |!linois Cen-
tral Gulf Railroad (ICG) multlts, Terms on the Plaintlff's conflrmation called
for destination officlal welghts. iNo conflrmatlon was executed by the Defendant.
Tha broker's confirmation stated first offictal welghts, to which no axception was
taken by the Plaintiff. ; BillIng Instructions submitted to the ratiroad clesrly
spacifled "welgh en route,® The cars ware not welghed, an route or at destina-
tion. The Defendant made settlemant on blll-of-lading welghts. The Plalntift
rejaected this settlement. The Dafendant then proposed a walght derived from an
average of 53 cars from different orlgins. The result of the averapge squaled thae
195,249 pounds per car, which would Improve the setftiement to the Plalatiff by
12,694 pounds [n excess of the orlginal settiement. The Plalntiff rejected the
propo&al « The Flalntlff countered wilth a slw-czr average conslsting of six

heaviiy overloaded cars, which produced 309,178 pounds ln axcess of the original
sattiamant.

Polnts of Contentlon

The point in dispute was the methoed In which an uvnweighed shipment is to be
settlad, No othar terms of the contract were in dispute.

The Decislon

The arbitration committes unamimously found for the Defendant, Independant

Grain Company, and denled the Plalnt|ff's clalm. The basis for the declsion was
as follows:

--The broker's confirmation of "first offlclal welghts" was unchallenged
by the Plalntiff and therefors stands. Grain Trade Rule 21 |s not spe-
ctflec as to who has the greater responsibillty, the buyer or seller, to
provide ®first offictal weights.,” The onus does not rest entirely on
the seller's shipper because of the absance of "loading weights.,®” Nor
does it rast entirely on the buyer/recelver becauss of the absence of
destinatlon walghts.® The rallroad erred In not providing track scalae
watghts. The effort to negotlate a reasonable settlement should be
approached in an evan-handed manner by both partles.
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--Had Track welghts been obtained, rallroad walghts would have been a sat-
isfactory basls for settlement.

==Thls sltuation s not wnusual. Raillroads have falled many times to pro-
vide requested weights. Hundreds ot cars are settled by nagotiation,
usually based upon an average of shipments made prior to and after the
affected shipment. It Is on this peint that the parties disagread. The
Defandant proposed to average 53 cars of similar cublc capacity from a
different origin. The Plalntiff rejected tha proposal and submitted a
claim on the basls of the average of six cars (which far exceaded the
maximum ral lroad welight |lmlt of 263,000 pounds),

. Orlginal settlement
based upon bllled welghts: 1,158,800 pounds

2. Adjusted saftiement proposed
by the Defendant on 53-car
average welghts: 1,171,494 pounds

3. Counterproposal
by the Plaintiff: 1,467,978 pounds

4, Maximum permissible welghts
permitted by net welight/tares: 1,158,800 pounds

==Tha bill-of-lading welghts reprasented the maximum gross welght (263,000
pounds) that the railroad would asccept. The net weights were calcu-
lated by the shipper by subtracting the car tare from the maximum
rallroad gross welght limit of 263,000 pounds.

-=it can be assumed that if cars billed in excess of 263,000 pounds had
baen applied, the rallroad would have rejected same and would have re-
quired the overlead to be removed. The cars would not have been per-—
mitTted to move In such an overlcaded state, Thus, It can be argued that
undar normal conditlons, overloaded cars would not be applied fo con-
fract. (Mote: AAR Fleld Manual, Interchange Rulaes, Rule %1: Cars may
not excesd load limit specified for four-axle car, whlch on these type
cars, gross load 1imlt is 263,000 pounds). The AAR load limlts, which
may wary from road to road, are Imposed for safety reasons. Tha load
limits are waell-known and monitored, and have bean [n effect for years.

--Tha Plaintiff's clalm s based upon six cars which would have a gross
waight of approximataely 320,000 pounds -- or almost 50,000 pounds more
than the applicable AAR/ICG load limit. |f such heavlly overloaded cars
had bean applied to this contract and bean waighed by the rallroad en
route (and contalned the amount of gralm contended by the shipper) the
cars would not have been permifted to proceed untli |ightened to the
maximum welght |imit of 263,000 pounds. Assuming this scenaric, the
cars would have contained the amount billed by shlpper.
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--Depending upon time, place and circumstance, There may be a modest
amount of "grace" permitted on an overloaded car. There Is not a speci-
flc quantity but the arbifration commlttes s persvaded that It I3, In
any event, nominal. Had the cars been weighed by the railroad, the max-

‘ imum overload permitted to move on to destination llkely would not have

exceaeded the approximate 2,000 pounds per car offered by the Defendant
in Its adjusted sattlemant proposal.

--The most conclusive and persuasive argument Is the risk of loss to the
Plaintiff if the rallroad had caused a total loss before welighling the
cars. Had there been a total loss, the Plaintiff would have settled,
without recourse, on the basis of the billed welghts (1,158,800 pounds}.
The rallroad was clearly Instructad to walgh the cars. It did not do
so, thereby creating the nacessity to negotliate a welght settlement.
Should the Plaintiff Insist on a far larger settlement from the Defen-
dant than what the railroad would do for the shlpper? Why should I+, If
the Plalntiff and Defendant have equal standing In terms of blame? The
rallroad was to blame, not the Defendant or the Plaintiff., The remedy

Is to naegotiate a reasonable settlement, and not to "punish™ ona party
or the othar.

The Award

Therefore, the arblfration committes concludes That the Defendant made &
reasonable effort to make a negotlated settlement with the Plaintiff, especially
since the Defendant attempted to cure a problem net of Its making. The proposad
adjusted settlement of the Defendant exceeadad the maximum rallroad waeight |limit

‘of the six cars shipped by 12,694 pounds. The commlttea unanimously rejected
tha Plalntiff's claim and considered the transaction completed on the basis of
the Defendant's adjusted settlement.

submitted with the consent and approval of the arbltratlion commlttes, whose
nomes are |listed below:

Robert Wilson, Chairman
Bunge Cofrporation
5. Louis, Missouri

Don McElmury
CPC International
Englawoad Cllffs, Mew Jarsay

#Millard Roberts
FCX Inc.
Ralelgh, North Carel(na






