NATIOIW AL GRAIN AND FEED ASSOCIATION

Flaintiff: Hunge Corporation, New York, Hew York
Daefendant: Agri Industries |nc., West Des Maines, lowa

Cross=Plaintiff: Agril Industries Inc., West Des Moines, lowa
Cross=Defendant: The Early & Daniel Company Inc., Cincinnat!, Ohio

Cross-Plaintift: The Early & Danizl Company Inc., Cinclanati, Ohlo
Cross-Defendant: |Inaiana Farm Bureau Cooperative Asscclation Inc.,

Loufswille, Kenfucky.

Arbitration Case Mumbar 1587

Pialntitf: {lunge Corporation, Mew York, New York
Cefendant: Louis Draeyfus Corporation, Stamford, Conaecticut

Cross-Plaintifé:  Louls Dreytus Corporatlion, Stamferd, Connecticut
Cross-Defandant: The Early & Daniel Company Inc., Cincinnati, Ohio

Cross-Flaintiff: The Early & Daniel Company Inc., Clnclnnati, Ohlo
Cross-Defendant: Indiana Farm Bureau Cocperative Assoclation Inc.,
Louisville, Kentucky

The Facts

Arbitration Case Number 1986 concerns a string trade involvliag two barges
sold by tha Plaintlff, Bunge Corporation, to the Defendant, Agri Industries Inc.
Agrl Industries lInc., in tarn, sold to The Farly & Daniel Company Inc., which
infended fo meet a commltment to Indiana Farm Bureau Cooperative Assoclation
inc. Artifration Case Nember 1587 coacerns one harge sold by Bunge Corporation
to Louls Dreytus Corporation, which in turn sold the barge to The Early & Danlel
Company Inc., which intendad to maet a commitmant to Indiana Farm Bureau Cooper-
ative Association Inc., A diagram of fThese transactlions follows:
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Sales dates and frelgnt rates are totally different at each step In thae
respective trades, with freight rataes ranging from 130 to 350 percent of WFE,

Bunge Corporation failed to provide these barges In 2 timely fashlon so as
to permit arrival at the loading port designated by Agri Industries, Inc. as per
contract terms, clalming "force majeure" as the excuse for non-performance. On
January 16, 1981, Indlana Farm Bureau, the party at the end of the striang trads,
bought in the fwo barges at a rate of 350 percent. Agrl deducted $22,373.09
from an uarelated settlement with Bunge in an attempt to recover the freight
difference, which 1t claimed was due. Bunge, through this arbitratlon pro-
ceeding, 1s atftempting to recover these funds with intarest from June 19, 1981.

The Declsion

The arbitratlion committes unanimously finds for Indiana Farm Bureau Coop-
erative Assoclation, which acted correctiy. Indlana Farm Bureau was entitled to
buy=-in the fraight which Bunge did not furnish in contractuat fashlon, and con-
saguantly whlch Indfana Farm Buresu did not recelfve on a timely basls., Since
all money due as a result of the buy=Tn already has been withheld by the partlas
in the string trade, noc money s awarded as a result of this decislon.

In arriving at thls decision, the arbltrators examined the polnts ralsed In
the warious arguments, rebuttals, and surrebuttals. It is belleved that for
the sake of clarity, the following points should be dlscussed:

~— Tha comm!ttee belleved that the "force majeure" clause, which was part of the
atfrelghtment contract, did not apply to fthls sTtuation. Whlle 1T was recog-
nlzed that delays did occur on the Ohlo during the first half of January,
these delays were not of such a magnitude or duration that a "force majaurs"
situatlon could be consldered to have exlisted. The Informatlon furnished by
Bunga Corporation indicates fhat tows were moving at all times. And while
the U.5. Army Corps of Englneers issued warnings, they were of a roufine
nature and did not mean that all traffic had ceazed to move on the waterway.

The fact that the MY Wm. Fitt., which left Calro on January 12, 1981, ar-
rived at Clnclnnati on January 16, 1981 helped to further negate the "force
majeura" argument, Bunge acknowledged in Its submisslon that river conditlons
were far from perfect during the sarly January perlod, and simultanscusly ad-

mitted that it walted untli January 12, 1981 to tender two barges to Agri In-
dustries Inc.

~= The contract called for placement of barges durlng the flirst half of January
1981 at a river locatlon designated by Agrl Industries Inc., not a tender of
barges leaving on a boat on Janwary 12, 1981. Agrl Industries was under no
obligatlon to accept barges tandered at Calro, whose fimely arrival was sub-
ject to question.

-— The arguments raised about time extenslons durlng perlods of adverse river
navigation are not ralevant. The arbltrators agreed that situsfions of this
nature are offen worked out in an amicable glve-and-take basls whan a trade
Is limited to fwo partles. However, when 1T becomes part of a string tfrade,
such agreements become more difflcult and any party fo the trade has the
right to Tnsist upon strict contract adherence.



—— \Indlana Farm Bureau Cooperative Association bought-In two barges on January
16, 1981. MNothing prevented Bunge from having followed thls course of actlon
between January 12 and January 15, or at an =arller date so as to meet Its
comm|tments In a timely fashion. Had such a course of action been followed,
it might have procured the two barges at a rate lower than 350 percent pald
on January 16, 1981,

Howevar, Bunge baelieved that i+ was enfitled to extra time to effect place-
ment, first because It was workling under what [t saw as "force majeure" con-
ditlons; and second because others wera willing fo make extenslons. This
approach, In the eyes of the aroltrators, Is entirely without marit, as the
tacts simply do not support if.

The fact that other trades shipped at the same time and In the same geograph-
ical area were extonded by mutuwal consent proved that a great deal of good
will governs many of our frade relationships. But no one Is regquired to
grant such extanslens. The fact that some partles did agree to such exten-
slons certainly does not govern as a pracedent for other trades.

For these reasons, the comml!ttee concludes that the Plalntlff, Bunge Cor-
poration, 1s at fault. Since money already has been withheld, no award to the
buyers Is necesssry. Further, Bunge is not entltled to an award. Accordingly,
the committee awards no damages.

Submltted with the consent and approval of the artitration committee, whoss
names appear balow,

Henry Flsher, Chalrman
Continental Graln Company, St. Louls, Missouri

Hichard Mittelbusher
Paavey Company, Minneapolis, Minnesota

Robart Peyton c
Carglll Inc., Baton Rouge, Loulslana





