WNATIONAIL GRAIIN AIND FEED ASSOCIATION

February 24, 1983
Arbitration Case Number 158%

Plaintiff: MNational Farms Inc., Atkinson, WNebraska

Dafendant: Bearhouse Inc., Hamburg, Arkansas

Statement of the Case

On January 30, 1981 the Ptalntiff, MatlTenal Farms |nc., sold the Defendant,
Baarhouse Inc., 100,000 bushels of U.5. Mo. 2 Hard Red Wintar Wheat fto be dell-
verad during June and July 1931. The contract covering the trade dld not spe-
citfy the ftypa of walghts or grades to be furnished. Previous trades wara com-
platad on destinatlon ferms, and must be assumed In this case., The first 40,000
bushals were dellivered without Ineldent. Then ralns and warm weather caused
sprouting In the flalds and made [t Impossible for +the Plaintiff to dellver
Mo. 2 Hard Red Winter Wheat on the balance of the contract. Shipmants ware re-—
sumed on June B, 1981. Shortly thersatter, tha Plaintiff recelved reporfs of
heavy damage and damage discounts. On or about June 11, 1981 the Defendant was
advised to cbtain state grades on any grain grading Tn excess of 20 parcent dam-
age. Twalve such grades were obtalned, and one showsd more than 20 percent dam-
mage. Tha Plaintiff ciaimed that the grades furnished by the receiving elevator
at destination were not representative of the graln delivered, and that the dis-
counts applied were excessive and not representative of the market value in That
area. he Plaintltf clalmed $28,55%6.45-Tn excess dliscounts,

The Declsion

Based upon the facts presented, the arbitration commlttes did not beliave
that It could rule on one company's dliscount compared to another. There are
always many discount schedules In effect at one fime. It was the shipper's
rasponsibllity to daellver what It sold, and Tf this Ts not possTble under the
discount schadule of the buyer other relief is available under Graln Trade Rules
10, 11, 12 and 13, The Dafendant, Bearhouse Ing., should have obtalned the
state grades as agreed upon or about June 11, 19871, |+ should provide stata
certliticates to claim discounts for graln Tn excass of 20 percent damage.

Thae Plaintl ff was awarded as faollows:

Discounts assessed by the Defendant: $35,6090,32

Discounts allowaed to 20 percent maximum damage after
June 11, 1981 shipment unless state grades were furnished: $26,539.95

Award to the Plaintlff: $£9,150.37
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The arbitration committes alsoc awarded Tnterest totallng $1,943.80 on the
above amount based upon an Interest rate of 183.03 percent, which was the
welghted average of the Kansas Clty prime rate from July &, 1981 to August 20,
1982 tor the perfod of July 6, 1981 untl| the date of the award.

Submitted with the consent and approval of the arbltration committea, whose
names are |Isted below:

Paul A, Trower, Chalrman
Evans Grain Company, Sallina, Kansas

John Hirsch
Garvey Elevators Inc., Hutchinson, Kansas

Paul Hughaes
Farmars Soybean Corp., Blythevilie, Arkansas

Arbitration Case Number 1589

DecisTon of Arbitration Appeatls Committes

Appellant: Bearhouse Inc., Hamburg, Arkansas

Appel lea: Matlonat Farms |nc., Atklnson, Nebraska

The Arbitration Appeals Commlttee individually reviewed all written evidence
submitted in Arbltration Case Number 1589, Bearhouse |nc., Appellant, wvs. Na-
tlonal Farms Inc., Appallee, and reviewad the flindings and conclusions of the
ariglnal arblftration committee. The Arbltratlion Appeals Commlttes unanimously
agreed with the findlngs of the origlnal arbltration committee, but balleved

that, with the evidence presented, the award should be greater for the following
reasons:

-=The Appellant, Bearhocuse |nc., did not follow the directlons of the Appelles
fo have state grades on all trucks grading 20 percent damage or more on or

about June 11, 1981, The average grade on the 12 trucks that were state-
graded was 15 percant damage.

==The origlnal contract showed no discount scals, The Appellant, Bearhouse
inc., stated that the Appelles knew that the Bunge Corporatlion discount scale
was To apply. We quote from a copy of Bunge GW30Z2 scale sheet supplled by the
Appellant: "Damagae over 10 parcent may be rejected by buyer or at buysr’s
option may be accepted subjesct to such discounts as agreed upon by buyer and
seller." (Underscoring added by committes) There was no evidence to show that

any attampt was made to have a mesting of the minds, or mutual agreement on
what discounts would apply.

--The Appeliant, Bearhouse Ine,, In Its appeal brief quoted Graln Trads Rute 41,
"Alteration of Contract." Since the original contract did not show what type
of grades were o apply or any dlscount scale to apply, the Appellant breached
Graln Trade Rule 41 by Insisting upon Bunge Corporation Scales 302 wlthout
conflrming it in writing. It is apparent that destination Inspectlons were to
apply. But what type of destination Inspectlons {house or stats) and what dis-
count scale were to apply were never mutually agresd upon by both partles.



--Grain Trade Rule 17 -- "Quallty OQutslide Contract Terms," although It speclfles
cars, It ls a fact that all Graln Trade Rules cover trucks as well as cars,
We quote a portion of Grain Trade Rule 17, line 6: "which fall to grade ac-
cording fTo the contract terms, notify the seller of such fallure to grade by a
talephone call placed or by a telegram f7led not {atar than 12 o'clock noon on
next business day... thelr rejection or acceptance with a discount, whereupon
it shall be the duty of seller receiving such notlice to agree upon the dlis-
count wlth the buyer or to wire disposition at ance.™ Whlle this rule did nat
fit the situation exactly, It dld once agaln conflirm that no arbltrary or uni-
lateral discounts shouid be allowed wlthout mutual agreement of both partles
Invelved, We belleved that there s not evidence In thls arbltration case to

Indicate any attempt by the Appellant at any time to obftaln mutual agreement
on discounts.

Therefore, the Arbitratlion Appeals Commlttee unanimously agreed that from
June 11, 1981, the maximum discount allowed for damage should be the average of
the 12 trucks that were state Tnspected, namely 15 percent on damage. The award
to the Appallea, National Farms Inc., 1s as ftollows:

Original Award: $ 9,150.37
Intaraest Pald on Original Award: 1,943.60
Appeal Award: (Difference between 15 and
20 percent damage) 5,394 .87
Tnterest at 18.03 percant for appeal award
from July 6, 1981 to December 14, [98Z: 1,421.22
Total $17,910.06

The Arbltration Appeals Committes  was unanimous Tn awarding a total of
£17,910.06 to the Appallea, Hational Farms Inc.

|t was vary clear to the Arblifratlon Appeals Commlttes that through lack of
communlcation thare was never a meeting of the minds on dlscounts and changes in
contracts. This committee belleved that without mutual agreement, the Appellse
was wronged beyond what the origlinal arblitration commlttee allowed.

it should also be palfnted out that once an arblitration case Is Inftiataed and
both partles to the arblitration agree to arbitrate, there 1s no distinctlion be-
twean member and nonmember fn oan arbltration dacislon.

James Donnelly, Chalrman
R.F. Cunningham Company Inc., Melville, New York

Richard Goldbarg
Goldberg Feed & Grain Company, West Fargo, North Dakota

Clayton Johnson
Midstataes Terminals Inc., Toledo, Ohlo

Rupert Qulinn
Banson-Quinn Company, Minnaapclis, Minnesota

Royce Ramsland
The Quaker Oats Company, Chicago, |ilinals





