August 30, 1990

Arbitration Decision

Natlongl Grain and Feed Assoclation

Arbitration Case Number 1663

Plaintitf: Louis Dreyfus Corp., Wilton, Conn.

Defandant: Farmers Graln Terminal Inc., Greenvlile, Miss,

Statement of the Case

On Sept. 26, 1988, Louis Dreyfus Corp, purchased
100,000 bushels of U.S8. No. 2 yellow com for shipment
during Ociober 1988, C.1LF. New Orleans, at 17 1/2 over
Chicago December corn futures from Femmers Grain
Terminal Ine. through Haug Brokerage Inc. Both parties
and the brokcer mailed confirmations of the trade.

A dispute arose based upon Louis Dreyfus Corp.'s
detection of the presence of aflatoxin in the barge.

The sequence of events involved in this case are as
follows:

Sept. 29, 1988 Farmers Grain Terminal Inc. loaded
barge AR R12, The bill of lading was dated Oct, 1,
1983,

Sept. 30, 1988: Louis Dreyfus Corp. wined Farmers
Grain Terminal Ing, a “Notice to pur com sellers™
which provided: “We will sample and test all barge
and rail shiprents at destination for aflatoain, Any
com that tests aflatoxin positive will be deemed 1o he
of unmerchantable quality and will be rejected ... "

Oct. 3, 1988: Farmers Grain Terminal Inc, applied
barge AR 812 10 Louis Dreyfus Corp. and billed the
barge w Reszrve, La.

Oct.4,1988: Wire services reported the federal Food
and Drug Admindstration issued the following guide-
lines for aflatoxin if detected in com shipped in
interstate commerce: 20 parts per billion for com
marketed for consumption by humans, dairy cattle,
immature animals, or if the yltimate destination of the
the com was unkmnown; 100 p.p.b, forbreeding cattle,
swine or poultry; 200 p.p.b. for finishing swing; and
300 p.p.b. for finishing beef catile on feedlots.

Oct. 4, 1988: A federal appeals grade was provided.

Oct, 8, 1988: Barge AR 812 was placed fordischarge
at CGB/Laplace fieet at 0940 hours.

Oct. 26, 1988. Louis Dreyfus Corp. performed a
“black-lLight" screening test that detecied the com was
positive for the presence of aflatoxin,

Okct, 27, 1988: Louis Dreyfus Corp. performed a
Neogen-Screening Test that found aflatoxin in the
com excesded 20 pop.h.

Nov. 2, 1988: Louis Dreyius Corp. had the Federal
Grain Inspection Service sample and perform a thin-
layer chromatography analysis on the comn, which de-
tected aflatoxin was present at 48 pp.b.

Nov. 4, 1988: Louis Dreyius Comp. telexed Farmers
Grain Terminagl Ing. rejecting barge AR 812 as being
“unmerchantable™ pursuant o the FGIS aflatoxin test.

Nov. B, 1988: Farmers Grain Tenminal Inc, wired
Louis Dreyfus Corp. referring to phote conversations
on Nov. 4th and 7th in which it stated it “Docs not
agree with or accept your attempied rejecton ., "

Nov. 14, 1988: Louis Dreyfus Corp. wired Farmers
(5rain Terminal Ing. that the latter firm was in default
of the conlract and Lowis Dreyfus Corp. was selling
out barge AR 812,

Ngv. 15, 1988: Fammers Grain Terminal Inc. wired
Louis Dreyfus Corp. stating it did not agree with the
* ... atempted rejection . "

Nov. 15, 1988: Louis Dreyflus Corp. wited Farmers
Grain Terminal Inc. a notdce of contract cancellation.

Nov. 18, 1988: Louis Dreyfus Com, sold barge AR
812 10 Benhard Grain.
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The Cleim

The plaintiff, Lowis Dreyfus Comp., claimed $92,788.92
plus interest. It argued that its contracl confirmaiion
terms 2nd conditions No. 5 which stated *The commod-
ity to be delivered . . . {ii) to be fit for human consutmp-
ton: and (1ii} not to be adulterated or misbranded within
the meaning of the Federal Food, Drug and Cosmetic Act
or an article or commaodity which may not, under the
provisions of the Act, be introduced inlo intersiate
commerce . . . " conlained no time limit and the warran-
ties were valid until the com lost its identity. Louls
Dreyfus Corp. further contended the aflatoxin was pres-
ent at harvest and remained static and unchanged during
handling and loagding by Farmers Graln Terminal Inc.
and doring storage on the barge by Louis Dreyfus Comp.

Counter Clalm

The defendant, Fanmers Grain Tenminal Ine., claimed
$14,535.59 plus interest from final setticment on barge
AR 812, plus lepal fees and arbitration fees. Farmers
Grain Terminal [ne. argued that clause Mo, 9 inits terms
and conditions, which stated: “Seller warrants that no
caroad or other shipping unit of this commodity covered
by this coniract shall be adulierated or misbranded within
the meaning of the Federal Food, Drug and Cosmetic
Act, or is an article or commodily which may not under
the provisons of Section 404 or 506 of the Acl be
introduced inta interstate commerce ™ was valid untl title
paxsed and that climatic conditions in Mew Orlzans were
favorable for the growih of aflatoxin,

The Declsion

Louyis Dreyfus Corp.'s wire on Sept. 30, 1928, could
not aller the contract. NGFA Trade Rule 41, Alteration
of Contract, is quite clear on requirements {o alier a
contract.

The defendant did not provide proof asto the level of
aflatoxin, if any, present at the tme of shipment.

The terms and conditions of the contracts did not
agree intotal. However, both contained Language that the
shipraent would not be adulterated or misbranded within
the meaning of the Federal Food, Drug and Cosmetic Act
or¢onsist of an article or commodity that may not, under
the provisiens of the Act, be introduced into interstate
commerce. The comtracts did not address specific afla-
Loxin levels.

NGFA Trade Rule 6{b) addresses the responsibility
of each panty 10 2 wade in respect 10 confirmations 10
2. cargfully checkallspecifications named therein and

upon finding any differences, shall immediately notify
the other party to the contract, and the broker, by wire,
or telephone and confirm in writing. In default of such
rotice, the contract shafl be fitled in accordance with the
terms of the confirmation issued trv the broker” The
broker coniract made no mention of any warranty.
However, under the Uniform Commercial Code, cenain
wamanties -~ merchantability — are implied uniess
excluded in a conspicuous writing.

Titde as well as risk of loss had passed to Louwis
Dreyfus Corp. under the Trade Rules. However, afla-
toxin is not a part of the U.S. grain standards and the
buyer must be provided the reasonable opportunily o
inspect the shipment. The Trade Rules, Barge Trade
Rudes and the Uniform Commetcial Code all address
time limiis for the buyer 10 make any determination at
destination. NGFA Trade Rule 16 and WOFA Barge
Trade Rule 2(i)provide specific time frames. Sections of
the Uniform Commercial Code provide the buyer a
reasonahble opportunity (o inspect the goods.

Louis Drevies Corp. did not inspect the barge in a
timely manner according w the NGFA Trade Rules, the
Uniforn Commercial Code or practices of the rade at
that ime. Therefore, any righis or guaranty Louis
Dreyfus Corp. may have had were waived.

The Award

The arbitrators found in favor of the defendant,
Farmers Grain Terminal Inc., and awarded the sum of
$4.434.84 for final settlement of barge AR #12 plus
interest at 1 percent over prime from Jan, 11, 1989 undi
such ime payment was made. The calculalion was based
upot the [ollowing: 530,642 busheld which werz loaded
into the barge at origin, less the 0.0025 percent custom-
ary deduction for shrink equals 5(h515.395 bushels
multiplied by the contract price of $3.075, less the
advance of $1350,900.

Legal, consultart and arbitration fzes were not awarded
10 the defendant.

Submitted with the consent and approval of the
arbilration commiliee, whose names are histed below.

James Kedstler, Chaorrman
Twomey Company
Smithshire, TIL

Anthony Lewis Larry Stenberg

Peavey Grain Companies  Indiana Farm Bureau Co-op Assn

Minneapolis, Minn, Indiznapolis, (nd.




Arbitration Appeals Case Number 1663

Appellant: Louls Dreyfus Corp., Wilton, Conn.

Appellee: Farmers Grain Terminal Inc., Greenvilie, Miss.

Declgion on DIismisaal

This case was submined 10 the Arbitraton Appeals
Comumittes 10 decide whether Louis Dreyfus Cotp., the
plaintff-appeilant, should be permitted to file an appeal
beyond the date specified in Sections 8(k) and ¥{d} of the
Arhitration Rules. The NGFA secretary has ided tha
the “Notice of Appeal” filed by Louis Dreyfus Corp. was

not timely and concluded that the appeal should be
dismissed.

The parties were notifed of the original decision of
the NGFA arbitration commitee in this case hy leter
from [he NGFA secretary dated Juns 19, 1990. The cor-
respotvdence was sent 1o both paries by cerifiad mail.
The relevant sequence of events being as follows:

Tuesday, June 19, 19540;

Thursday, June 21, 1990:
Saturday, Jyne 23, 1950:

Monday, Jutie 25, 1990;

Letier from NGFA secrelary to parties with
copy of arbitration panel”s decision.

Farmers Grain Temninal Ing, received decision,
Lonris Dreyfus Corp. received decision,

NGEFA received certified mail receipis
Indicating the respective dates on

which each of the parties received the decision.
Wednesday, July 1L, 190: NGFA received “Notice of Appeal” from E
Louis Dreyfus Corp. via Federal Express :
package mailed on Fuly 10, 1990, :
Thursday, July 19, 1920: NGFA mailed 10 both parties the original i

decision that the time had expired for appeal
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Section 9(d) of the Arbitration Rules provides that
the “fnjorice of appeal ... shall be filed with the Narional
Secretary within fifteen (15) days from the date of receipt
of the said award.” Likewise, Section 8(k) of the Arbi-
ration Rules provides that “fi}he parties to the arbitra-
tion shali file anotice of appeal, ... within fifteen (13 }davs
from receipt of said oward.” There is no referetice in the
rubes o business days or any exception for mall received
on weekends. The NGFA secretary therefore, construed
the 15-day pericd as jurisdictional in nature and, there-
fore, considered strict compliance with the 15-day rule
necessary 10 proceed with a valid appeal.

lris clearfrom the sequence of events thaion June 23,
1990 someone at Louis Dreylus Corp. with apparent or
actual autharity accepted the correspondence containing
the decision of the NGFA arbitrilion commitiee in this
case. The facts indicated thet the signature bn the cerd fied
mail meceipt was that of 2 mail reom employee of Louis
Dreyfus Corp. The employee picked upthe corporaiion's
mail on Saturday and sorted it for in-house delivery.
Apparently, the mail was not tme-stamped and the Eouis
Dreyfus Corp. employee in charge of (his arbitration case
was not aware of the mail room’s practice of accepring
and sorting mail on Saturdays. The individual al Louis
Dreyfus Corp. in charge of this arbilration “assumed™
Lhat the decision was received on Monday, June 25,1590,
when he meceived the mail from bis secretary.

While the individual in charge of this arbitradon case
at Louis Dreyfus Corp. did not physically receive the
dacision untl June 25,1990, the decision was “re¢eived”
annd signed for at the firm on June 23, 1990. Thus, for
purposss of “receipt” under the Arbitration Rules, June
23 is the date on which Lows Dreyfus Com. “received”

notification of the arbitration panel’s decision.

Louis Dreyfus Comp. argued that the NGFA secretary
should grant the company an after-the-fact extension to
file its appeal based upon Section %(k) of the Arbitration
Rules.

Farmers Grain Terminal Inc., the defendant-appel-
lee, objected to the granting of such an extension. Secton
9(k) of the Arbitration Rules refers to “default™ and is
similar to Section 7(h) of the Arbitradon Rules dealing
with extensions during arbitration cases. Both Sectlons
7(h) and 9(k} appear lc be applicable to otherwise prop-
crly intitiated cases because of the reference o the word
“default.”

The NGFA secretary believes the [ 5-day time period
contained in Sections 8(k} and 9{d} of the Arbilration
Rules is jurisdictonal it natyre. The lime period cannot
be extended under Seclion 9k}. Consequently, the fif-
teen 15-day period forinvoking the appellate jurisdiction
of the Ashitration Appeals Committee expired on July 3,
199¢. (See Section 10{b) and () of the Arbiiration
Rules.)

Therefore, the “Notice of Appeal” mailed on July 10,
1990 was nol timely. The Arbitration Appeals Commit-
tee, therefone, is without junisdiction to hear an appeal of
this case.

Respectfully submitted,

David C. Barveit, Jr.
National Secrelary

The Decision of the Arbitration Appeals Committee

The Arbitation Appeals Commitree voled not to congider this case, belioving that under the Arbitration Rules the

NGFA secretary has final authority in this matter,

L. Scatt Hackett, Acting Chairman

General Mills Inc.
Thomas Feld mann Minneapolis, Minn. Rahert W. Pegan
West Cenral Cooperative Central States Enterprises [ne.
Ralston, Towa Camilla, Ga
John W._ McCulley, Sr. Dan B. Miller
Oakyille Feed & Ormin Ing, Kokoma Grain Co. Inc.
Oakville, [owa ¥okoma, Ind.






