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August 29,1991

€ Arvitration Decision

Natlonal Graln and Feed Association

Arbitration Case Number 1672

Plaintiff:

Danvers Farmers Elevator, Danvers, Il

Defendant: Midwest Marine Managemem Co., St. Louis, Mo.

Statement of the Case

This dispute involved two barge affreighanest trans-
actions.

Concerning the first contract, the plaintiff, Danvers
Farmers Elevator, on Sept. 7, 1589 purchased from the
defendant, Midwest Marine Management Co., through a
broker, Advance Trading Inc., Bloomington, [, one
barge affreightment for delivery in December 1989, Tli-
nois River, excluding Chicago, at 14( percent of tariif.
Danvers Farmers Elevator did nint issue a confirmation of
purchase, Midwest issued a confimmation of sale and the
broker issued both parties a copitract confirmation noting
the following:

“Payment:
“Conditions:

Irvoice net upom cancellation”
Subject 1o: The Mational Grain amd
Feed Association Trade Rules. No
Application. Cancellation by first week
in December.”

Hanchwritien notations on vaious conbGmations show:
1,400 t0ns, Peoria Rate Base™ and " Cancellation by Dec, 15,

On Sept. 19, 1939, Danvers Farmers Elevator made
anather purchass, through broker Advance Trading Inc.,
from Midwest Marine Management Co. of two barpe
affreightmens forlast half of October 1989, Illingis River,
excluding Chicago, at 182 1/2 percent of tariff. Danvets
did not issue  purchase confimation. Midwest issusd 2
sales confirmation and the breker issued a contract (o the
parties mding, in particular.

On Oct. 20, 198%, Midwest Maring Management
Co. issued to Danvers Farmers Elevator an amendmerit
for the firsteontract notng: “The contract period changes
from las {zic) half October to December™ and *The rate
changes from 182 1/2 percent to 137 1/2 percent.”

On Nov. 30, 1989, Midwest Marine Management
Co, issued another amendment for the 1wo sales confir-
mation stating, “The cancellation daie changes from
Dec. 1, 1989 to Dec. 15, 198%," and “The rates rmain
unchanged.™

Under the privisions of NGFA Barge Freight Trad-
ing Rule 14, the plaintff, Danvers Farmers Elevator
made ¢laim against the defendant, Midwest Marine
Management Co. for nonperformance, and demanded
$18,518.50 less $4.208.75 paid by Midwest Marine
Management Co.onorabout Feb, 10, 19900r$14,309.75
net. The claim was based upon a barge [reight value of
230 percent of tanff established on Jan. 8, 1990, Mid-
west Marine Management Co. sought recovery from
Danvers Farmers Elevator of the 54,208.75 it paid
Danvers in ermor, plus intenest.

The Decislon

The arbitrators found noevidencs whereby Danvers
Farmers Elevator provided notice to Midwest Marine
Management Ce. for achualfconstroctive placement of
barges at a speclfic origin point on the Minois River
durting the time period of the contracts. The arbitrators

“ . " belicved each party entered into a paper ransaction with
w gimms;a:? ton each no intention of acwal performance, ie. the broker’s
“Payment: Invoice net upon cancellation” mmlractstamd “No ap[.)ﬁﬂﬁm" and. by sta‘t.ingt.’f}atm}r
“Condition: Subject to: ‘The Natiotal Grain and invcicing for r_naltet difference wngld he 1 Inyoice net
Feed Association Rules. No Applica- uponcancellation.” Because the particsoriginally agreed
ton, Cancellation by Oct. 20, 1989.” 10 “No application,” the pmﬁh:ium ol NGFA Barge
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Market determination was undoubtedly difficult, but
ather contract cancellations did occur in late December
1989 and carly Fanuary 1990.

The Award

To determine the barge freight market, the appeals
comminee considered that Midwest Marine Management
Co. had cancelled four barges with other customers at 195
percent on Dec. 26, 1089 and purchased three barges on
Jan. 4, 1990 g1 230 percent and decided to use the average
of 212.5 percent to calculate the award,

The award wothe Appsliang, Danvers FarmerEicvator,
ia ns follows;

1. Barge{1400 chort toa) Bought 140 percent

TiS5percencx 481> § 488215
2. Barge(23(X) short ton)  Bought at 137 172 porcent

15 percent x 4.8]= 10,101.00
Net cancellation difference dus Danvers: 1458318
Previaus payment to Danvers: 4.208.75%
Balance dus Danvers: $£10,774 40

The appeals panel also awarded interest at 10 percent
per annum from Feb. 9, 1990 (30 days afiet invoiced )y vmil
paid

Submitted with the congent and majocity approval of
the Arbitration Appeals Committiee whose names appear
below. '

L. Scott Hackett Dan B. Miller
General Mills Inc. Kokomo Grain Co. I,
Minneapalis, Minn, Kokomo, Ind.

DeVan C. Janssen Robert W, Obrock

Consolidated Grain Mid-States Terminais Inc.
and Barge Co. Toledo, Ohio
St, Louls, Mo.
Minority Opinion

As a2 member of the Arbitration Appeals Commites
that reviewed this case, it was my opinion that the original
decision of the athitration cosnmittee should be affirmed.

It clearly was not the intention of either party to enter
into a contract for alfesightment. Rather, as evidenced by
the wrilten conlracts and by the actions of both parties,
they inlended o creale 2 contractual instrument that

would be a measure of the value of Nlinois River barge
freight. Tt was, in fact, intended to be a subsitte for byrge
freight. Unformznately, the contract terms were seriously
deficient for accomplishing their inlended purpose. In
particular, and very significantly, the contracts were silent
regarding dispute resolution in the event the parties could
not agree on fair market valye for the purpose of pricing
contract cancellations. This was indeed a serious over-

sight.

The siniation was then significantly complicated by
the parties’ failure to exercise in a timely manner their
righttonDec. 16, 1989, afterthe “drop-dead” canceltation
date of Dec. 15, 1989 had passed.

1t is the view of this committee member that since
these contracts were not contracts for transportation— but
rather were risk-shifiing insmnmments — that “custom-of-
trade” and not the Trade Rules should be relied upen
resolve this dispute,

The probiern for Danyers Farmers Elevator and Mid-
wast Marine Management Co. was 1o define the valve of
the contracts. That was not an easy task, since the
underlying market that these contracts were expected to
parallel was not ective: andd rich with transactions for barge
freight during the affected time period. Rather, most
transactions were for guaranieed performancs duting a
very tight time frame or were for “on-siation" equipment.

Accordingly, since Danvers Farmers Elevator Co.
believed itself the aggrieved pany, trade practice would
dictate thaton Dec, 16, 1989 that it pass notice of defaul
10 Midwest Marine. Then, the next day Danvers Fammers
Elevalor Co. should have:

W attempted to discover a Tepresentatve bonz fide
transaction that replicated the contract ierms in the
barge freight market; or

B executed a bona fide wepresentative (ransaction.

Either action: would have established the market with-
out question. In this situation, Danvers Farmers Elevator's
failure to defimitively define (he market on or about Dec,
16, 1959, led me 0 conclude that Danvers failed o
satisfactorily identify its damages, il any,

Accordingly, Danvers” appeal should be denied and
the originat decision of the arbitraton committee should
be affirmed.

Paul Krug, Acting Chatrman
Continental Grain Con
Chicago, Tl




Freight Trading Rule 14 addressing failure to place arenot
applicable to this arbitration maner,

Itisnot the arbitrators” responsibility (o determine the
vilues for cancellation from the time the initial conracts
wereentered into and Dec. 15, the bast day agreed vpon for
cancelladon.

The Award

The committee denied Danwvers Farmers Elevalor's
chim against Midwest Marine Management Co. The
comminee found Midwest Marine Management Co.'s
payment to Danvers Farmers Elevatorin February, almost

twomaonths afierthelast date for cancellation, tobe inermor
and awarged the $4,208.75 to Midwest Marine Manage-
ment without imterest.

Submitted with the consert and approval of the
arbitration committee, whose names are listed helow:

Willlam Schiddt Jr., Chairman
Bunge Corp.
St. Louis, Ma,

Stephen Lopsdon Peter Hubbard
Gabe Logsdon & Sons Inc.  Midland Enterprises Inc,
Canton, Mo. Cincinnati, Ohio

Arbitration Appeals Case Number 1672

APPELLANT.  Danvers Farmers Elevator, Danvers, I,

APPELLEE:

Majority Oplnion

The Arbitration Appeals Committee individually and
collectively reviewed all the evidence submitted in arbitra-
ton case mumber 1672 and reviewed the findings and
conclusions of the ariginal arbitation commiiee,

The Arbitration Appeals Committes, by majority,
voled to reverse the findings of the original arbitration
committes and to make an award to the plaintiff {appel-
lant) Danvers Famers Flevator,

The majarity of the Arbitration Appeals Committee
agreed with the original arbitration committes that Barge
Freight Trading Rule 14, addressing failure o place a
barge, is not applicable to the facts in this case. However,
the Arhitrztion Appeals Commitie believed that the trade
practice between these partes, when in defaolt, wasto: 1)
extend the contract period; or, 2 after giving notice, then
cancel the contracts at a fair market vatoe.

The majerity of the appeals committee found thatboth
parties contractually agreed to a barge freight contract with
no expectation of actual placement, bur with the expecta-
tion that the value of the contract would parallel the value
of the physical barge freight market.

Midwest Marine Management Co., St. Louis, Mo.

Theamended conmacts called forcancellation by Dec.
15, 1989, with the net (difference between the originally
contracted rate and the cancellation rate) to be paid when
invgiced.

Because of the exueme river conditions of low water
and ice and the varying barge freight quotes depending
upon location and the abilily of the barge(s) to move, the
parties wene unable to agree upen a cancellarion rate. By
their agtion, boik parties apparently agreed Lo extend the
contract period undl Danvers Farmers Elevator, through a
broker, formally decianed Midwest Marine Management
Co. in default on Dec, 29, 1989

Canvers Farmets Elevator invoiced Midwest Marine
Management Co, on Fan. 8, 1990, for the difference
between the original rates and 230 percent of tariff which
Danvers claimed be the then-current market. The invpice
was refused by Midwesi, which claimed the market was
net defined. During the arbitration process, Midwest
argued the contracts were yague and uncnforceable.

The appeals committee believed these contracts were
enforceable and a barge freight market determination for
contract cancelladon most be made.  Otherwise, the
contracting party who is disadvantaged by a subsequent
market would simply deny his contraciual liability.,






