February 27, 1992

@Arbitraﬁon Decision

National Graln and Feed Association

Arbltration Case Number 1673

PLAINTIFF:

Guthrie Corp., Guthrie, Okla.

DEFENDANTS: v. Continental Grain Co., Chicago, lIl.
v. Consolidated Grain and Barge Co., St. Louis, Mo.
v. Poavey Grain Co., Minneapolls, Minn.
v. Louis Dreyfus Corp., Wilton, Conn.

Stiatement of the Case

This case involved the rights and obligations of the
buyer and seller concerning two matters: 1) defining
“grain of like kind (Graln Trade Rule 13} and; 2) the
application of the term “undue penalty to seller” {Grain
Trade Rule 13},

A definable string trade attachment gxisted for the
shipment involved in this trunsaction. Thus, the cross-
defendants’ and cross-claimant’s cases were presented
from the ariginal selter (Guthrie Corp.)to the final buyer
of record (Louis Dreylus Cotp.).

On fung 14, 1989, Guthrie Corp. agreed to sell
Continental Grain Co. 50,000 bushels of guaranieed
1.8. No. 2 soft red winter wheat, with a maximurm 3.5
percent moisture for shipment June 1-15, 1989 under an
applicable bitl ofYading. Itclearly was agreed and stated
in both parties’ contracts that a Federal Grain Inspection
Service appeal grade centificate, basis origin officiat
sampling, would govern the wheat shipped. Neither
coutract made provisions for quality of a lesser grade o
apply. Nor did either contract specify, limit or restrict
origins that would apply 1o this contract.

On Thursday June 15, 1989, the barge “SER 407"
was joaded at Van Buren, Ark., by Guthrie Corp. con-

taining an estimated 50,336 bushels. OnFriday, June 16,
the results of the federal appeal inspection, taken basis
the state approved agency’s file sample, determined that
the shipment contained U.S. No. 3 soft red winter wheat,
57.5 pounds test weight with a moisture content of 13
percent. Allother factors were U.S. No. 2 sofired winter
wheat, While the federal appeal inspection certificate
statedit was sampled on June 16, it forther stated the date
of service as June 20.

Guthre Corp., upon receiving notification of the
first appeal grads results, requested that a new samplebe
obtained by the state approved agency fer submission 1o
FGIS for mspection. The results of this subsequent
sample, taken at the FGIS office in Stuttgart, Ark., on
Wednesday, Fune 21, 1989, determined that (he wheat
was U.S. No, 3, with 57.6 pound fest weight and a
maoisture content of 13 percent. All other factors wene
U.S. No 2.

Concemning this inspection process, it should be
noted that: 1) Guthrie Corp. stated in documents submit-
ted in this ¢ase that it had requested the second federal
appeal grade “with the belief” it would improve within
contract tolerance. Neither of the two state inspection
certificates were submitted as supporting documents Lo
demonsirate a basis [or that “beliet™ or confidence; and
23 there were no supportitlg documents prescted as (o
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exactly when Guthrie Corp. was aware of the results of
the federal appeal grades except that it was clear, in its
statements, that Quihtie Corp. was aware of the st
appeal results on or before Thursday, Tune 20, and aware
of the resulis of the second appeal grade prior 10 10:43
a.m, on Thursday, June 22, 1989,

(O this basis, the arbitrators concluded that Guthrie
Corp. knew thar the quality of the wheat contained inthis
barge that was placed to satisfy its contract obligation 1o
Continental Grain Co. potentialty was afrisk since it was
cutsde contract specifications at least two trading days
(flrst eppeal) and at least 15 mintes (second appeal)
before the applicability period forthe barge expired. The
last date and time of applicability to a June 1-15, 1989
contract was 11 a.m, Central Daylight Time on Thurs-

- day, June 22, 198% (per Barge Trade Rule 7).

At approximately 10:45 a.m. on Thirsday, June 22,
1989 -- 15 minutes priorto the expiration of applicability
of the barge 10 a June 1-15 shipment perind -- Gutline
Corp. attempted application of “5ER 407" to Continen-
ta) Grain Co. and requested a discount for the test weight
of §7.6 pounds. Continental Grain Co. agreed 1o accept
application of the barge, contingent upon Consolidated
Grain and Barge Co. accepting application of the barge.
In tum, Consolidated Grain and Barge Co. contingently
applied the barge to Peavey Grain Co. until it reached its
final buyer, Louis Dreyfus Comp. Coucurrent with the
passing of the contingent barge applicadon, Guthrie
Corp. contacted ¢ach of the principals as the barge
flowed through the string until it rezched Louis Dieyfus
Corp. Guthrle Corp., making the same request for
dizcount 1o Louis Dreyfos Corp., was informed cleary
that it would reject the barge as tendered o altematively
accept edther a U.S. No. 2 soft red winter wheat import
barge ora 11.5. No. 2 soft red winter wheat barge with an
estimated tme of gulf amival (ETA). (huthrie Corp.
subminted inits first arpument thariy: “inthe limitedtime
to expiration,” unsucressfully called a total of six ptin-
cipals and ooe broker “attempting to ful fill Louis Dreyfus

Corp.*s request.”

At zpproximately 11:20 a.m. on Thursday, June 22,
1983, Continental Grain Co, notifisd Guthrie Com. that
it was in defan!cof the contract and declared Continental
Grain Co,'s intention to “buy-in" under provisions of
NGFA Grain Trade Rule 10. Guthrie Corp. responded
with a final altempt to apply barge “SER 407" with
discount but, upen Continental Grain Co.’s refpsal,
requested that its rights be upheld with respect to the
“like kind" and “undue penaliy” clauses contained in
Crain Trade Rule 13. A well-documented flow of
notices of default with intentions to buy-in were pre-
senited by all partes in this string trade venifying and

making clear that the covrse of action of all buyers was
linked directly to Louis Dreyfus Corp. at the end of the
string trade.

At 3:10 pm. on June 23, 1989, Guihre Corp.
received a facsimile notice from Continenial Grain Co,
notifying Guihrie Corp. that barge “OGB 233" had been
hought 4143 cents over the Chicago Board of Trade July
wheat futures contract 1o cover the obligation resulting
inacancellation of the Guthrie Corp. sale to Continetital
QGrain Co. a4 the same price, The specifications of the
“OGB 233" barge were U5, No. 2 soft red winter wheat,
with & 13.9 percent moisture ¢ontent. This wheat was
purchased using a bill of lading dated June 18, 198% and
it was in port at New Orleans. Guthrie Corp., upin
receiving that natification, disputed the cancellation via
a facsimile response to Continental Grain Co., in which
it stated that the quality of the barge was not “like kind”
{becanse the wheat contained moisture of 13.9 percent -
the bill of lading was after June 15; und the barge had an
estimated time of arrival as compared to the “SER 407"
barge, which still was on station at origin). Guthrie
Corp.'s response further proposed a more fair settlement
should be 27 cents per bushel over the option, which was
derived from a spread trade between FH June and a June
shipment on or about the tme of delaull, Subsequent
letters of protest contained documentaton that clearly
linked the dissatisfaction of the parties al both ends of
the string trade -- namely Guihrie Corp. and Louis
Dreyius Corp.

The arbitrators were provided ample vetification of
trading values during the period June 1-23, 1989, which
served as a basis for this decision. Itshould be noted that
among the subminted documents was a recap of the
events by the broket, who ultimately was successful in
securing an offer for the defaulied barge, as well as
evidence verifying the mumally agreed level of a defanlt
cancellation of 50,000 bushels (one barge) of June 1-15,
1989 of U.5. No. 2 soft red winter wheat, involving
Louis Dreyfus Corp,, Peavey Co., and Consolidated
Grain and Barge Co., which occumed after 11 a.m. on
June 22, 1989. The Jatter is relevant 10 Lhe price agreed
upon among parties other than Guthrie Corp.

The nlzintiff, Guthrie Corp. claimed damages in the
amount of $8,000, plus accrued interest, disputing that
neither the aspocts of “like kind” pr “fair market valoe”
were adhered 10 by appropriate contractugl parties.

The Decision

The essence of the plaintiff’s claim for damages
invoived: 1)the rightof the buyerto determine, without
prior mutual consent, what constitutes “like kind™ in a



declarcd default simation; and 2) the extent of the privi-
fege, sefeserced o Qrain Trade Rule 19, of di: buyer w
establish a falr market value when it is deemed pot
feasible to “buy-in"; and 3) the relevance of the last
reporied market valoe to the establishment of fairmarket
velue in a default situation.

The arbitrators found in faver of the defendani(s)
(Continemtal Grain Co., et al.), using the following
rationale a3 a basls for this declsion:

B Guduie Corp. was aware that it was at risk of being
outsicke of contract specifications at least twe, ang
perhaps as many as four (i.e. June 16}, business days
prior 1 the expiration of its contracted commitment.
Its elected course of remedy was to call for a subse-
quentinspection with the belief the shipment would be
found within conwract specifications.

@ Based upon the submitted record of trades and
values, it was appanent that an inverse market relation-
shipexisted. Infact, June 1- 15 values gained overlater
shipment periods from Fune 16 until expitation of all
June 1-15 applicability at 11 a.m, CST on June 22,

B The macket for June 1-13 applicable barges was fluid
and trading either outright or via spreads 1o subsequent
shipment periods during the June 16-22 imeframe.

B No evidence was submitted to suggest that the
plaintiff attempted bo limit risk and exposure of default
by participating in the trading market, except for the
efforts made between (k45 and 11 am. in the last
moments of applicability on Jung 22, 1989.

W The plaint ff conceded the itliquidity of the marketin
existence in the fina! moments of applicabilicy when it
stated that its attempts (o secure a barge were unsuc-
cessful despite contacts with six principals and one
broker.

B A key aspect of the atbitrators’ decision was based on
the statement by the plaintiff that il made “attempts 1o
satisfy the defendant’s request” of an in-port barge

prior to the actuel expiration of applicability. If it was
appareil o the plaindff that such an alternative was
unfair, itschoices forremedy still included, at that time
(10:45 &.m.), buying and applying a bargs that met the
original coptract terms of, allematively, voicing (and
documienting) its dissatisfaction and opinion of unfair-
ness at the time the altemative was presented. By
consciously attempting to seek cut a barge that would
meetthe buyer’s aliemative, the plaintiff tacldy agreed
the aliemative solution was t¢ provide wheat of “like
kind.”

B Having established the plainiiff™s tacit approval of
the “like kind" solution, only the 1ssue of “fair market
velue” remained to be resolved. Based upon the recap
of the broker who performed a buy-infor Louis Dreyfus
Corp., the arbitrators were satisfied that the defendant
acted o balance both the issues of timeliness and fair
price. In shor, atlempis 1o secure 2 lower price offer
were unsuccessful, and the quality and location of the
barge purchased represented similarities not apprecia-
bly dillerent than were indicated 1o the plaindff, who
in turn atiempted unsuccessfully o secure another
barge to apply 1o the contract imiediately prior to the
defautc, The fact that a subsequent cancellation price
at 43 cents overthe Chicago Board of Trade fuly wheat
fulures contract occurred further supported the
defendant’s position.

Given these considerations and the supporting facts

presented, the arbitrators unanimously denied the
plaintiffs ciaim for damages.!

Submiticd with the consent and approval of the

arbitmation commities, whose names are listed belaw,

Ken Morrison, Chairman
Cargill Inc.
Peoria, I,

Charlie Orso Ron Stuckey
Bunge Corp. Hyline Seven Cooperative
St. Louis, Mo. Shawnee Mission, Kan,

" Arbitrators’ Nete: The arbiiraiors considered the aspects of due diligence and the responsibility of the buyer, in a default
sifuation, io communicate to the seller aspecific ime frame (and perhaps termtsand price parameiers) by which the Buyerwould
exercise the privilege to cancel at foir marker value, conceding that a buy-in is impractical. The arbitrators believed, in this
particular case, that while the plaintiff (Guthrie Corp.) cotld have acted more responsively to secure an applicable barge ar
the time its risk of defaul became apparent, the firm did make o responsible effort in the final moments to reach an acceplable
alternative with the buyeris). There was insufficient supporting documentation as to whether reciprocal efforts of mutual

commiinicalion oocurred.,

The arbitrators betieved that the NGFA's Trade Rides Committee showid examine whether a more specific definition of “due
diligence” inthe Trade Rules would minimize future disputes af this nature, and have commumnicaied ihis view to the committes.



