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February 249, 1996

ey

" Natfonal Grain and Fead' Assoclation ™7

NGFA Arbitration Case Number 1754

Plaintiff

ADM/GROWMARK, Dacatur, Il

Defendant: Commodities Specialists International, a Division of Demeter Inc.,

Stilwell, Kan.

Statement of the Case

On Oct, 13, 1994, ADMAGROWMARK purchased from
Commaditics Specialists International (CSD), one 50-car unit
train { 165,000 bushels) of U.S. No. i vellow suybeans at -13
SX, F.O.B. Delphi, Ind.. 10 he shipped in buyer's BqUipment
for last half October shipment. The trade was brokered by the
Prentice Co, (Prentice), Charloite, N.C.

Mone of the panies indicated that any communication og-
curred during the comiract periud conceming the placement of a
ramafulfillthecontract, CnMov. 1, 1994, ADMGROWMARE
placed airuinat The Andersons’ facility in Delphi, Tnd, On Now.
2, 1994, The Andersuns priced an existing Andetsons- ADM/
GROWMARK contract and hilled the train to ADM/
GROWMARK for The Andersons® account. On Nov, 4, The
Andersons learned that i was ADMAGROWMARK s intent 1o
apply thetrainto C81. However, CSIhad notcovered the saleand
did not have s soybean pusilion with The Andersons a1 Delphi.
ADM/GROWMARK, CS1and Prentice all became aware ol the
prablem on Friday, Nov. 4, But the mix-up apparently was not
soned put unti! Monday, Nov_ 7.

On Nov. 7, 1994, CS! EAXcd a letter o ADM/
GROWMARK oiTcring to cancel the contrael at contract
price. Later thal same day, CSI sent another FAX indicating
a willingncss 1o cancel al “'fair market value'” and sugpested
using a hroker to establish the price. On Nov. 8 ADM/
GROWMARK FAXed 2 letter 10 CS1 agreving o cancel the
contract at* fairmarket vatuc™ and proposed to establish the “Jair
market valug” by obtaining a firm offer on a like quantity and
vngin. ADM/GROWMARK also supgested using Prentice as
the broker. Un Mov, B, CSindicated 1o Prentice that future Firm
offers would not depict the “fair market value™ on Nov. 4 and
asked Prentice i search for Central Tndiana valves on Mov., 4,

Over the course of the next scveral weeks, there were
numerows canversations amd wrilten communications about
relevant values, Sorne were disseminated through Prentice
any others wee sent directly between ADMGROWMARE
and 5], Specilically:

> 0n Nov. 21, CSI suggested canceling at - 24 34 SF using
the average of irades made from Oct. 25 to Nov. 4 as “fair
market value”

= On Wov, 249, ADMGROWMARK offered to cancel at - 0
SF using a Nuv. 14 rrade For delivery belween Nov. 14
and Dee. 3 as a "'Tatr markel value”

F On Dec. 14, 1994, ADMAGROWMARK invoiced O8I Tor
34 144 cents per bushel an 165,000 bushels 1o cancel the
contract based upon the Mov, {4 rade.

> On Feb. 7, 1995, CS1 -- using the cancellation price of an
underfill of g train urloaded on Oct, 12, 1994 as a “faur
markel valug"” -- sent a betier canceling the contract at - 20
S5X and wired payment,

T On Feb, 10, 1995, ADM/CGROWMARK retuencd CSI's
payment and rejected its scitlement proposal.

ADM/GROWMARK argued that it had acted as soon as
possible 1o book the cheapest available offer for a comparahla
commodity so as to demonstrate fair market value. The firm
said it determined this value by purchasing a train of soybeans
on Nov. 14 from Kokomo Grain Co., Kokome, Ind., a1- 3 SE
FALE. Kokemo. Kokomo carried a S-cent per bushel freight
advantage verses Delphi, Ind ; however, ADM/GROWMARK
said it was wilking to cancel at a value of - D SF. Given a
Novemberilanuary spread of 11 L4 on Nov. 7, ADM/
CGROWMARK said it computed the fair market value o he
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+ 11 1/4 3X and sought a setilemend Lthat reflected dhe differ-
cnee belween the contract price of - 23 83X and the Kokomeo
tradeof + |1 1/ 5X - equivalent to 34 1/4 cents per bushel on
165,000 buskels, for a total of $36,512.50,

CS! argued that it was ADM/GROWMARK thet was in
default and neither Trade Rule nor rade custom allowed the
defaulting pary 1o dictate terms of scitloment of a defaulted
contracl [ir this care, ADMGROWMARK s ute of @ subrse-
qiient firm offer te determine fair market value), CS1 furnther
argued that any trade with a delivery period that extended
beyond harvest would he inappropriate (o use in delermining
lzir markel value. C3I provided dhe following information
cencerning viher tradus resuling from its attemnpts (e establish
a Fair market value:

Thu NCGEFA Trade Rules do net define specifically how fair
markel value is o be delermined. However, ADM/
GROWMARK's sotution of “booking the cheapest available
offer &5 soon as possible’ is more like‘buying-in" the contrac
than canceling an “Fair market valoe,” Al the end of harves,
valuescan improve very rapidly and dramatically. Timeliness
is of great inporiance.

The parties offered a total of six trades to support their
TESPECtive ATZUMENnts as to the apprupriate Tait market value.
ADM/GEOWMARK offered one and CSl offered five, While
noné of the trades was a perfect reflection of fair mackel value

on Moy, 7, no other evidence was supplied ta the arbilralion
cOmmities.

Therefore, the commiltee con-

cluded that the Moy, 1 wade of 50

FOB Point

Date Quantity Shipment Baala Deiphl cars out of Redkey, 1nd., for deliv-

Equivalent ery by Nov, 15 bestrcflecied Lhe fair

1021 Dﬁlphll {NS} 50 Care MNow 5-20 238X .29 5x I'I'Iﬂ.l'-klﬂ vatue an Nov, 7. 1994, The

10/25 Delphi {NS} 50 Cars by Nov, 10 16 X 16 5% earlier Irades ;[!I'ES-I:Hlﬁd h}' Cs1 U'f'.‘.'-

10/05 Columbus (NS 22 Cars Spot 15 5X o gy curred before (he contracl was in

126 LaPar (CSX) 65 Care FH Nov. 06 &F BT default.  Further, the ADM/!

111 Radkely (N5) 50 Gars by Nov, 14 -189 5F -4 5x GROWMARK Nov. 14 rade was

. ——— several days bater during a period of

* Adjusted for P-cent lreight differential. rapid basis appreciation.

™ Adjustad for 11 3/4-cent SX/SF spread on 1174794

=** Adiusted for 3 1/2-cend freight ditferential and 11 3/4-cont SX/SF spread. The arbitrators ¢ omputcd the fair

CSlargued thai the Oct, 25, 194949 spot irede was the most
comparable wrade, [t requesied that ADMGROWMARK's
claim b ckenicd in iks eolircty, and that the contract be canceled
al coRtract price per its original Nowv. 4 offer,

The Decision

The arbitration committee concurred that NOFA Gram
Trade Rule 10 -- "Incemplete Shipment or Delivery - Buyers
Conveyance,” was the Trade Rule applicable 1o this dispule.

ADMGROWMARK lailed o supply conveyance wirkin
the contrace period, Therelore, it was CSI s duty. after giving
notice 1o complete the contract, W clect (o extend, sell-out or

cancel at fair market value (ke unshipped balance of the
contract,

As g result of less-than-complete and timely communiva-
ion becween the parties, the facl that ADM/GRUOWMARK
was qul-of-contract was utknown to OS] unti]l Ney. 4, CSI
failed 10 give wrilten notice 10 ADM/GROWMARK 1w cam-
plele the contract. But on Nov. 7,051 did propose, in writing,
tor canced al fair market vatue. (s Nov. &, ADM agreed.

Cirven this sequence of cvents, it s the arbilrators” opinion
that by [ailing W provide weiten notice any suonur, CSEextended
the cootret until Now. 7. Thus, the dewrmination of farr market
vilue should be bassd on values i effect on Nov, 7, 1994,

markel value as fllows:

> Nov. 1 FiLB. Redkey, Ind.: - 19 SF
- Fruigh differential/Delphi: + 3 142
> Novflan on Nov, 7. + L1 144

>~ F(}.B. Delphi versus 8X: -4 14

Award

The arbirralion committee awarded the plaintfl, ADKS
OROWMARK, the diffcronce hetween the contract price of
- 255X and the lair market value al cancellation of - 4 1/ 8X.
C81was dinceted o pay ADMMGROWMARK 18 344 cents per
bushel oo the contract quantidy of 165,000 bushels. The wtal
award was 330,937 50, Mo imeress was awarded,

Submmittesd with the unanimous consens and approval of the
arhitration comamittee, whose names are lisied below,

Dooald Ludwig, Chairman
Manager
Elkhart Grajon Co.
Elkhan, 1.
Bobh Mortenson John Case
hirecior of Transportation President

Farmurs Commudities Corp.
Bden Prairie, Mitin.

Atwood-Kellogg Co.
Minneapolis, Minn.





