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717 Arbitration Decision

1250 Eye St., N.W., Suite 1003, Washington, D.C. 20005-3922
Phone: (202) 289-0873, FAX: (202) 289-5388, E-Mail: ngfa@ngfa.org, Web Site: www.ngfa.org

Arbitration Case Number 2103

Plaintiff: Cargill Inc., Minneapolis, Minn.

Defendant:  Sowell Farms Inc., Hickman, Ky.

The plaintiff, Cargill Inc. (Cargill), requested the entry of
adefault judgment in the amount of $86,567.80, plusinterest,
against the defendant, Sowell Farms Inc. (Sowell).

Thedefault judgment was granted for the reasons set forth
below.

Cargill filed its arbitration complaint with the National
Grainand Feed Association (NGFA) onJuly 20, 2004. Cargill’s
complaint alleged that Sowell breached Cargill contract num-
bers 33134 and 33144 involving corn; 32538 and 31112
involving soybeans; and 33135involving soft red winter wheat.
Initscomplaint, Cargill claimed total damages of $86,567.80,
plusinterest. Cargill submitted copiesof thecontractsbetween
the partieswith its complaint.

Cargill isaNGFA activemember ingood standingand was
so at the time the contracts were executed. The contracts
expressly provided for settlement of any disputes through
NGFA arbitration. Specificaly, thecontractsindicated” Rules
to Govern: NGFA” on the front page, and under “PUR-
CHASE TERMS,” stated asfollows:

““1. The parties agree that the sole remedy for resolu-
tion of all disagreements or disputes between the parties
arising under this Contract shall be arbitration proceed-
ings under the trade association identified on the front side
hereof. If no trade association is identified, then NGFA
Arbitration Rules then in effect shall apply, and judgment
upon the award may be entered in any court having
jurisdiction thereof. The decision and award determined
by such arbitration shall be final and binding upon both
parties.”

Acting upon Cargill’s complaint, the NGFA prepared an
arbitration services contract and submitted it to Cargill for

execution. By certified mail dated July 30, 2004, the NGFA
also sent Sowell a letter providing initial notice of these
proceedings and copies of Cargill’s complaint, aswell asthe
NGFA Trade Rules and Arbitration Rules. Thismailing was
returnedtotheNGFA as* unclaimed.” Uponreceipt of theduly
executed arbitration servicescontract from Cargill, the NGFA
sent it by certified mail to Sowell, with aletter dated Aug. 10,
2004, which referenced the NGFA Arbitration Rules that
provide that the parties execute and return arbitration service
contractswithin 15 days. Thismailingwasalsoreturnedtothe
NGFA as*“unclaimed.”

On Sept. 7, 2004, the NGFA sent anotice by ExpressMail
to Sowell as a reminder that a response was overdue and
reguesting that the NGFA be contacted with any questions or
comments. Thismailing included copies of the prior notices,
the contract for arbitration and other documents. Thismailing
wasdelivered and signed for on Sept. 8,2004. OnOct. 7, 2004,
the NGFA sent by Express Mail yet another notice. This
mailing againincluded copiesof the prior notices, the contract
for arbitration and other documents. This notice also again
referenced the NGFA'’ s Arbitration Rules, which provide for
the entry of a default judgment upon failure to execute an
arbitration contract within 15 days. The notice specifically
stated that, “[b]ased upon the lack of any response from you
thusfar, we must anticipate that you do not intend to respond.
This is our last attempt to elicit a response from you. A
default judgment may be entered against you at any time,
which the Plaintiff may enforce inacourtof law.” [Emphasis
inoriginal.] Thismailingwasdelivered and signed for on Oct.
11, 2004.

The NGFA has yet to receive an executed arbitration
contract or any other response from Sowell, despite repeated
attemptsto contact Sowell from July 2004 through the present
date.
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Default Judgment

TheNGFA hasjurisdictionover thismatter pursuanttothe
express terms of the contract between the parties and the
NGFA Arbitration Rules. Section 3(a)(2) of the NGFA’s
Arbitration Rules states as follows:

“If the contract in dispute between a member and a
nonmember provides for arbitration by the National As-
sociation or under its Arbitration Rules, the parties to the
contract shall be deemed to have consented to arbitration
under these Arbitration Rules.”

Becauseof Cargill’ sstatusasaNGFA active member and
thelanguageinthecontract, thepartieswereboundtoarbitrate
this matter.

Cargill properly filed its complaint in compliance with
NGFA Arbitration Rule Section 5(a). Pursuant to Section
5(b), the NGFA then submitted an arbitration services con-
tracttotheparties. Section5(d) statesthat, ““it shall be the duty
of both parties to complete the contract for arbitration within
fifteen (15) days from the date the party receives the contract
from the National Secretary.” Cargill properly executed and
returned thecontract for arbitration. Sowell refusedtocomply
with any arbitration-related mailings, including materialsde-
livered by certified and expedited mail.

NGFA Arbitration Rule Section 5(e) provides for the
following:

“Where a party fails to pay the arbitration service fee
and/or fails to execute the contract for arbitration, the
National Secretary may without further submissions by
the parties enter a default judgment or such other relief as
the National Secretary deems appropriate.”

Arbitration Decision

Notifications to Sowell of the arbitration complaint filed
against it, as well as the arbitration services contract, were
tendered on several occasions. Thus, it appears Sowell madea
conscious decision to disregard these arbitration proceedings.
Therefore, pursuant to Section 5(e) of the NGFA Arbitration
Rules, the NGFA corporate secretary determined that entry of
default judgment against Sowell was proper and warranted.

NGFA Arbitration Rule Section 5(e) aso sets forth the
reguirementsand conditionsunder which, “[a]ny party against
whom a default judgment has been entered under this provision
may apply for vacation of the default judgment within fifteen
(15) days of entry of the default judgment.”

| The Award

Therefore, it is ordered that:

1. Cargill Inc.isawardedjudgment against Sowell Farms
Inc. for $86,567.80.

2. Compoundinterest onthejudgment shall accrueatthe
statutory rateavail ablefor judgmentsintheapplicablejurisdic-
tion from this date until paidin full.

Dated: October 25, 2004

NATIONAL GRAIN AND FEED ASSOCIATION

By: CharlesM. Delacruz
National Secretary

November 23, 2004



