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Topics

ÅRegulation by EPA of greenhouse gas (GHG) 

emissions

ÅñReviewò by EPA of the New Source 

Performance Standard (NSPS) for grain elevators 
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Regulation by EPA of GHG 
Emissions

Existing and upcoming GHG rules

Impact on grain industry
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Regulation by EPA of GHG 
Emissions

ÅMandatory GHG Reporting Rule (October 2009)

ÅEndangerment Finding (December 2009)

ÅñCar Ruleò (end of March 2010)

ÅNew source permitting (January 2011)

ÅNational emission standards for new and existing fossil-

fuel-fired boilers (2012 at earliest)

ÅNational air quality standards and state plans (someday 

maybe)

ÅNOTE:  Renewable Fuel Standard (February 2010)
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EPAôs GHG Reporting Rule
[74 FR 56260 (October 30, 2009)] 

ÅReporting on plant-by-plant basis

ÅFirst report due by March 31, 2011 for 2010

ÅApplicability for grain-related plants:  25K tCO2e and 30 mmBtu/hr 

heat input for stationary combustion units, in the aggregate

ÅNeed report GHG emissions only from such combustion units (i.e., 

CO2, CH4, N2O)

ÅMay use existing fuel usage and fuel content data, absent CEMs

ÅMonitoring, recordkeeping, and self-verification requirements

Åhttp://www.epa.gov/climatechange/emissions/ghgrulemaking.html
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EPAôs GHG Reporting Rule

Negligible economic impact on grain industry

ÅSize threshold:  25K tCO2e/yr plus 30 mmBtu/heat 

input

ÅOnly emissions from boilers, via fuel records

ÅNo emissions testing needed
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EPAôs Endangerment Finding

CAA § 202(a)(1)

EPA must set tailpipe standards for:  ñany air pollutant é which in 

[EPAôs] judgment cause[s], or contribute[s] to, air pollution which may 

reasonably be anticipated to endanger public health and welfare.ò

Petition by citizens groups and states

Denied by EPA

Supreme Court decision in Mass. v. EPA (2007) (5-4)

EPA endangerment finding (December 2009)

http://www.epa.gov/climatechange/endangerment.html
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EPAôs Endangerment Finding

Predicate to Car Rule

No economic impact by itself

Not ripe for judicial review
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ñCar Ruleò

National settlement (May 2009)

ÅLitigation related to CAôs tailpipe standards 

Proposal of EPA/NHTSA standards for light-duty vehicles 

(September 2009)

ÅEmission standards

ÅFuel economy standards

Final action (by April 2010 per settlement)
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ñCar Ruleò

Hard to see a substantial direct impact on 

grain industry

Some reduction in demand for transportation 

fuels per light-duty vehicle, but numbers of 

such vehicles and/or miles-traveled may 

increase
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New Source Permitting

Background 

ÅNational Ambient Air Quality Standards (NAAQS)

ÅñState Implementation Plansò (SIPs)

ÅPermit programs for the pre-construction review of new source 

construction

ÅñPrevention of Significant Deteriorationò (PSD) permit programs

ÅApplies to each new plant or plant modification that is ñmajorò for ñany 

pollutant subject to regulationò under the CAA

ÅñMajorò = 100 tpy or 250 tpy for new sources, and zero for plant 

modifications (in the case of a newly regulated pollutant)
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PSD Permitting

The Problem

ÅThe upcoming ñCar Ruleò arguably would make GHGs 

ñsubject to regulationò automatically 

ÅGiven the low PSD applicability thresholds, permit 

applications would jump from 400 per year to 40,000, 

according to EPA, and would have to demonstrate 

BACT for GHG emissions

ÅñBACTò = best available control technology

ÅA new apartment building would need a permit and 

BACT
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PSD Permitting

EPAôs Solution

ÅñTailoring Ruleò (proposed October 2009) 

ÅLetter from Administrator to Senators (February 22, 2010)

ÅProposed phase-in program:

ÅJanuary 1, 2011 is the PSD trigger date

ÅProjects with permits before then generally escape BACT for GHGs

ÅFirst half of 2011:  Only projects in the pipeline anyway will have to 
show BACT for GHGs 

ÅMid-2011 through 2013:  Only projects with GHG emissions much 
greater than 25,000 eCO2tpy will be subject to PSD for GHG emissions

Å2014-15:  Similar but unspecified protection

Å2016 and beyond:  PSD applicability at 25,000 eCO2tpy.
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PSD Permitting

Remaining Problems

ÅEPA arguably cannot inject the higher thresholds into 

state PSD regulations; states have to go through 

rulemaking to amend them.

ÅThe D.C. Circuit might overturn EPAôs ñtailoringò fix, 

reinstating the extreme coverage.

ÅñAbsurd resultò doctrine

ÅAdministrative necessity doctrine 

ÅDetermining what is BACT for GHG emissions
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PSD Permitting

Marginal impact

ÅFor foreseeable future, PSD permitting will strongly 

discourage major investments in coal-fired 

combustion technology (e.g., because 

commercialization of geologic carbon sequestration 

will take that long at least)

ÅBut that is probably of minor significance to the 

grain industry (e.g., because of availability of 

natural gas)
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National GHG Emission 
Standards for Boilers

ÅRemand from D.C. Circuit

ÅStatutory authority (CAA § 111)

ÅSame endangerment language as in §202

ÅStandards for new and modified boilers reflecting 
ñbest demonstrated technologyò

ÅPossible cap-and-trade program for exisitng 
boilers

Å$5 MM in EPAôs budget proposal for FY2011

ÅPossible rulemaking proposal in 2012

ÅPossible final rule in 2013, with grace period
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National GHG Emission 
Standards for Boilers

Marginal increase in cost of steam and electric 

power

ÅThe CAA requires EPA to calibrate 

stringency so as to make compliance 

affordable

ÅCompliance deadline is 5-7 years away

ÅCongress may take action by then
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NAAQS and State Plans

ÅPetition by citizens group to establish a NAAQS

ÅSame endangerment language as in §202

ÅLong timeframe

ÅDecision process on petition

Å2-3 years for a rulemaking

Å3 years for a state implementation plan

Å1.5 years for EPA approval

ÅPointless exercise because attainment outside of 

control of states
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NAAQS and State Plans

Too uncertain to predict impact

ÅLong gestation

ÅCongress likely to override
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Renewable Fuel Standard

ÅEnergy Independence and Security Act of 2007

ÅRequires EPA to ensure that transportation fuel sold in the 

U.S. contains a minimum volume of renewable fuel

ÅRFS program aims to increase the required volumes of 

renewable fuel to 36 billion gallons by 2022

ÅFinal rule signed in February 2009

ÅMajor driver in the long-run of demand for fermentation 

grains, mainly corn; in the short-run, the tax subsidies are the 

main drivers
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Summary

Issued or imminent 

ÅGHG Reporting Rule [negligible economic impact]

ÅEndangerment Finding [no direct impact; predicate to Car Rule]

ÅRFS [major impact in long-run]

ÅCar Rule [negligible impact]

ÅPSD Permitting [marginal impact]

Possible over next 2-6 years

ÅNational emission standards, including cap-and-trade for boilers 
[marginal impact]

ÅNAAQS and SIPs [too uncertain to predict whether and how 
impactful]
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NSPS for Grain Elevators
[40 CFR Part 60, Subpart DD]

ÅFederal emission standard

ÅEmissions of dust from new and modified grain 

elevators

ÅEPA conducting an update

ÅCentral issue:  treatment of temporary storage 

facilities (TSFs)
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Background:  CAA § 111

Requires EPA to:

ÅIdentify categories of industrial sources that present a significant 

risk to human health and welfare

ÅSet emission standards for new and modified sources in each 

category, based on ñbest demonstrated technologyò

ÅñReviewò and, as appropriate, update each standard every eight 

years

Bars EPA from applying any NSPS for grain elevators to:

ñcountry elevators (as defined by the Administrator) which have a 

storage capacity of less than two million five hundred thousand 

bushelsò
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NSPS for Grain Elevators

EPAôs implementation of section 111 as to grain 

elevators

ÅPromulgated Subpart DD in 1978

ÅConducted a ñreviewò in the mid-1980s

ÅIs conducting the second ñreviewò now
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NSPS for Grain Elevators

Basic content of Subpart DD

ÅApplicability to new or modified equipment

ÅRestrictions on emissions of particulate matter

ÅRequirements related to compliance determinations, 

e.g., methods for opacity testing
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Applicability of Subpart DD

Basic rule

Subpart DD applies only to an ñaffected facilityò 

that commences construction, modification or 

reconstruction at a ñgrain terminal elevatorò or 

a ñgrain storage elevatorò after 1978
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Applicability of Subpart DD

Affected facilities (excludes open piles)

ÅTruck unloading station

ÅTruck loading station

ÅBarge and ship unloading station

ÅBarge and ship loading station

ÅRailcar unloading station

ÅRailcar loading station

ÅGrain dryer

ÅAll grain handling operations
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Applicability of Subpart DD

Grain terminal elevator

ÅIn general:  ñany grain elevator which has a 
permanent storage capacity of more than [2.5 
million bushels]ò

ÅExceptions:  elevators at pet food manufacturers, 
etc.

Grain storage elevator

Åñany grain elevator located at any [grain mill] or 
soybean oil extraction plant which has a permanent 
grain storage capacity of [1.0 million bushels]ò
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Applicability of Subpart DD

Grain Elevator

Åñany plant or installation at which grain is 

unloaded, handled, cleaned, dried, stored, or 

loadedò

Permanent Storage Capacity 

Åñgrain storage capacity which is inside a 

building, bin, or siloò
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Applicability of Subpart DD

Key EPA interpretations

ÅThe addition of permanent storage capacity to an 

elevator that would take such capacity over the 

relevant size cutoff (i.e., 2.5 MM or 1.0 MM bushels) 

triggers Subpart DD, but only for the new equipment

ÅOnce an elevator is over the 2.5/1.0 cutoffs, then 

Subpart DD applies, but only as to future additions and 

modifications that fit into an ñaffected facilityò
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Emission Standards

Govern only particulate matter

ÅCoarse PM, as well as PM10 and PM2.5

Examples

ÅñFugitiveò emissions

ÅRailcar loading and unloading:  5% opacity

ÅTruck loading:  10% opacity

ÅGrain handling:  0% opacity

ÅñProcessò emissions (i.e., collected by a capture 
system)

Å0.01grains/dscf and 0% opacity

ÅReflecting baghouse control
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Compliance Determinations

Elevators not subject to Title V operating permits

ÅEmissions test and report six months after construction 

complete

ÅEmissions testing subsequently only on request

Elevators subject to Title V

ÅAbove

ÅAdditional testing and reporting possible

ÅSelf-reporting on compliance every six months
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Temporary Storage Facilities 
(TSFs)

Defining Characteristics

ÅRigid sidewalls

ÅHard-surface bed

ÅTarp or equivalent cover

ÅAeration system

Installations of TSFs occurred after promulgation (1978) 

and last review (1984) of Subpart DD 

Two main types

ÅIntegrated into main elevator

ÅStand-alone
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Applicability of Subpart DD to 
Temporary Storage Facilities

Is a TSF a form of permanent storage?

ÅNGFA:  No!

ÅOpinion of EPAôs Office of Enforcement and 
Compliance Assurance (OECA):  Yes!

ÅLetter to NGFA dated November 21, 2007

ÅTSFs fit the dictionary definition of ñbin,ò one of the key terms in 
the definition of ñpermanent storage capacityò

Is a TSF in whole or in part an ñaffected facilityò subject to 
an emissions standard in Subpart DD?

ÅNo EPA guidance

ÅPossibly ñgrain handlingò and ñtruck unloadingò
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