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Senate Continues Floor Dehate on Financial Regulatory Reform Bill
...Action on Food/Feed Safety Bill Delayed; Oil Spill Adds Uncertainty to Climate-Change BIll...

The Senate this week began debate in earnest on its version
of the financial regulatory reform bill (S. 3217), approving several
of up to 50 different amendments —among more than 95 amend-
ments filed so far — that are scheduled to be considered during
what is expected to be two full weeks of floor consideration.

The focus on the financial regulatory bill delayed, yet again,
Senate floor consideration of its version of food/feed safety
legislation (S. 510), which now is unlikely to see action until
shortly before the congressional Memorial Day recess — or more
likely, sometime in June or even September. But behind the
scenes, staff members from the Senate Health, Education, Labor
and Pensions Committee met with Obama administration officials
and staff members representing Senate Agriculture Committee
Chairman Blanche Lincoln, D-Ark., in an attempt to resolve

further refinements to the food/feed safety bill suggested by the
NGFA, National Oilseed Processors Association (NOPA) and
other agricultural producer and agribusiness associations.

As the NGFA Newsletter went to press, there were promising
indications that the NGFA’s and NOPA’s proposal — champi-
oned by Sen. Lincoln and her staff — may be accepted, adding
language to the bill requiring the Food and Drug Administration
(FDA) to differentiate between the relative risk posed by various
hazards and contaminants when present in animal feed versus
human food, and specifically recognizing that certain hazards are
present in, and cannot be eliminated from, the natural environ-
ment in which the animal feed and feeding system operates. In
so doing, this change to the bill would recognize that various

(Continued on page 2)

New USDA, DOT Study Recommends Systems-Based Approach
to Transportation Policy

A comprehensive new study issued April 27 by the U.S.
Departments of Agriculture and Transportation recommends that
Congress and the U.S. government take a systems-based
approach to transportation policy that recognizes the interrela-
tionship and cross-cutting issues that affect all modes — rail,
truck, barge and vessel — important to shippers of agricultural
products.

The 550-plus-page study, which was mandated by Congress
under the 2008 farm law and took two years to complete, con-
cluded that U.S. agriculture could benefit from a more compre-
hensive “supply chain approach” to freight transportation
policy, since movements can begin with the rural farm road and
end as far away as the other side of the globe. The study
emphasized the interconnectedness of U.S. agricultural transpor-
tation, and noted that “choke points” caused by inefficiencies in
logistics and infrastructure in one mode can reverberate through-
out the entire system. It said using a systems-based approach
also would result in better targeting of transportation invest-
ments to improve the interaction between modes.

The NGFA issued a statement commending the study for

presenting a “balanced and fair review” of policies governing
each mode important to agricultural transportation, and for
shedding light on the impacts those policies have had on
agricultural shippers, receivers and producers. The NGFA
emphasized that the need for competitive agricultural transporta-
tion service will only continue to increase given projected future
demand growth for U.S. agricultural products in domestic and
international markets. The study projected that overall freight
demand could double by 2035.

The study also reiterated the direct link between freight
transportation costs and commaodity prices paid to agricultural
producers. “As the study notes, agricultural producers ulti-
mately pay most transportation costs, which directly affects their
incomes,” said NGFA President Kendell W. Keith in the
association’s statement. “As pressure continues to mount to
trim U.S. government farm program supports because of the
federal budget deficit, | fully anticipate national farm and
commaodity organizations will become even more engaged on
transportation policy because of the importance of keeping
freight transportation costs reasonable.”

(Continued on page 7)
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b Rails, Rivers and Roads

(""Transportation Policy" continued from page 1)

The study also faulted several rail practices for reducing
competition to the detriment of agricultural shippers and produc-
ers. For instance, it was critical of rail carriers for the following
actions, some of which are done in conjunction with mergers and
acquisitions between railroads:

. Canceling reciprocal switching agreements with competing
railroads and shippers, or increasing switching rates dramati-
cally — in some cases to more than $500 per carload.

. Restricting or terminating interchanges and closing gateways
to markets.

. Entering into so-called “paper-barrier” agreements that
preclude a successor railroad from competing in markets
served by the carrier selling arail line. “Paper barriers lasting
into perpetuity are difficult to defend and the penalties for
interchanging with competing carriers are often punitive,
serving only to restrict competition,” the USDA-DOT study
said. “Many paper barriers are not transparent to shippers,
who bear the increased costs of this practice.”

. Refusing to quote freight rates on newly created so-called
“bottleneck” rail segments. Under this practice, railroads only
quote a rate for mileage represented by the entire distance of a
shipment, rather than just the distance it would take to reach a
competing carrier. The study faulted a federal Surface
Transportation Board’s (STB) ruling permitting bottleneck
rates, which it said has caused a “loss of competition, an
increase in rates and a decrease in service.”

Among other recommendations, the USDA-DOT study urged
policymakers to reevaluate the current antitrust exemption
granted to railroads and ocean carriers, saying that such action
could improve competition and reduce transportation costs for
agricultural shippers. It also called on the STB to review its so-
called “simplified procedures” for challenging the reasonable-
ness of rail rates, noting that agricultural shippers have faulted
the existing rules for being prohibitively expensive given the
expected economic damages that could be recovered.

The following are among the most important findings in the
USDA-DOT study for each of the four transportation modes:

. Rail: The study noted the “significant decrease” in rail-to-rail
competition for grains and oilseeds between 1992 and 2007,
with nearly 75 percent of agricultural geographic areas losing
rail competition and regions in which a rail carrier had a
monopoly increasing from 10 to 15 percent. During this 15-
year period, the revenue-to-variable-cost ratio (profitability) of
rail carriers increased in 83 percent of those agricultural
geographic areas, the study found.

May 6, 2010

by Randall C. Gordon
V.P., Communications/
Gov't Relations

The study found freight rail rates for grain and oilseeds were
higher than for other commodities, increasing 46 percent
between 2003 and 2007 compared to 32 percent for other
commodities during the same period. The study noted that
rate increases reflected a lack of rail capacity from 2003
through the first half of 2006, as well as the additional
investment by carriers in locomotives, freight cars and other
infrastructure. It found that 18 percent of revenues generated
by railroads between 1980 and 2007 were invested in rail
infrastructure improvements. Yet the study noted that despite
the economic downturn, grain rail freight rates remained 50
percent higher in the first quarter of 2009 than they were in the
third quarter of 2003.

The study also said fuel surcharges imposed by rail carriers
were a “profit center,” ranging from 55 percent to 137 percent
higher than the actual incremental increase in the cost of fuel.
The study said that in September 2008, when rail fuel sur-
charges peaked, they varied among the different carriers from
46.58 cents to 87 cents per car mile —a nearly 87 percent
difference between railroads. It further noted that the average
fuel surcharge per grain carload during the fourth quarter of
2007 was $292.68, while the actual increase in fuel costs to
railroads from 2001-2007 was only $188.54 per carload.

However, the study also pointed out that the constraints of
“pervasive economic regulation” prior to enactment of the
Staggers Rail Act in 1980 “nearly bankrupted the railroad
industry.” Largely as a result of the deregulation ushered in
by that law, the number of Class I railroads declined from 40 in
1980 to seven today.

The study also provided an extensive history of railcar
ownership patterns, with the percentage of the covered
hopper car fleet owned by shippers or lessors — not carriers —
increasing to 68 percent by 2007. Further, the study found
that achieving the federally mandated renewable fuels
standard that calls for the use of 36 billion gallons of biofuels
by 2022 will require 40 unit train destinations, up from only 13
currently.

’ Barge: The study noted that barges remain the most cost-
effective mode for transporting grains and fertilizer, but their
share of total movements slowly is declining. It cited the
declining balance since 2002 of the Inland Waterways Trust
Fund, comprised of revenues generated through barge fuel
taxes used to finance 50 percent of the cost of lock and dam
renovation on rivers, and said that a “clear path forward” for
financing is needed to replenish the fund to rehabilitate the
aging infrastructure.

’ Truck: The study noted that trucks represent a “highly
(Continued on page 8)
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b Rails, Rivers and Roads

(Continued from page 1)

competitive” mode that transports 70 percent of agricultural,
food, forest products, alcohol and fertilizer tonnage. Average
operating costs represent 95 percent of operating revenues for
trucking firms, it found. The study emphasized the importance
of retaining the federal exemption for agriculture, first enacted
in 1995, that provides a seasonal 100-air-mile-radius exemption
from restrictive hours-of-service commercial truck-driving
rules for drivers transporting agricultural commaodities, feed
and farm supplies. The law also provides an exemption from
the commercial driver’s license requirement for drivers of farm
vehicles used to transport agricultural products or supplies to
or fromafarmwithin 150 miles of the owner’s farm.

' Ocean Vessel: The study found that more than half of U.S.

agricultural exports, by value, are transported in ocean
shipping containers — from bulk grains to frozen beef. But the
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by Randall C. Gordon
V.P., Communications/
Gov't Relations

availability of such containers has been diminished
greatly by the economic downturn, since their availability
is dependent upon round-trips of imported cargo. This
has resulted in “lost sales and unreliable service to
overseas buyers,” the study said.

“This in-depth study is a treasure trove of factual
information and data on agricultural transportation that will
serve as a very useful reference text for many years to
come,” the NGFA said.

Members receiving the NGFA Newsletter electronically
may click here to access the complete study. Click here to
access the study’s table of contents, from which you can
obtain individual chapters.

by Jess McCluer
Director of Regulatory Affairs
E-Mail: jmccluer@ngfa.org

OSHA Unveils ‘Severe Violator’ Enforcement Program, Increases Penalties

The Occupational Safety and Health Administration (OSHA)
on April 23 announced a new "“Severe Violator Enforcement
Program” that the agency said will enhance the effectiveness of
its enforcement activities by increasing penalties for employers
receiving citations.

Further, the agency distributed a memorandum to its regional
administrators that increases penalties for violations, another
indicator of OSHA’s increased emphasis on enforcement.

Severe Violator Enforcement Program: OSHA’s Severe Violator
Enforcement Program “concentrates resources on inspecting
employers who have demonstrated indifference...by willful,
repeated, or failure-to-abate violations,” the agency said. Under
the program, an inspection of an employer classified as a “severe
violator” may result in: 1) enhanced follow-up inspections of the
worksite at issue; 2) nationwide inspections of the same
employer’s related worksites; 3) increased “company awareness
of OSHA’s enforcement actions against the company; and 4)
enhanced settlement provisions, including possible corporate-
wide agreements.

OSHA said the following types of cases will be considered
under the Severe Violator Enforcement Program:

' A fatality/catastrophe inspection in which OSHA finds one or
more willful or repeated violations or failure-to-abate notices
based upon a serious violation related to a death of an

employee or three or more hospitalizations.
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’ An inspection in which OSHA finds two or more willful or
repeated violations or failure-to-abate notices (orany
combination of these violations/notices), based upon high-
gravity serious violations related to a “high-emphasis hazard.”
OSHA defines a high-emphasis hazard as a high-gravity
serious violation of specific standards related to fall hazards,
amputation hazards, combustible dusthazards, silicahazards,
lead hazards, excavation/trenching hazards, shipbreaking
hazards and petroleum refinery hazards.

’ An inspection in which OSHA finds three or more willful or
repeated violations or failure-to-abate notices (or any combi-
nation of these violations/notices), based upon high-gravity
serious violations related to highly hazardous chemicals, as
defined in OSHA’s process safety management standard.

’ All egregious enforcement actions.

Administrative Enhancements to 0SHA’s Penalty Policies: Inits
memorandum to regional administrators, OSHA stated that its
penalties are “too low to have an adequate deterrent effect.” In
effect, the memorandum revises OSHA'’s penalty classification
system, as currently outlined in its Field Operations Manual. Of
particular note, OSHA:

’ Expanded the time frame for considering an employer’s history
of violations (when setting penalties) from three to five years.

(Continued on page 9)
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' Increased penalties by 10 percent for employers that have
been cited for any high-gravity serious, willful, repeat or
failure-to-abate violations within the previous five years.

' Increased the minimum proposed penalty for a serious
violation to $500.

by Jess McCluer
Director of Regulatory Affairs
E-Mail: jmccluer@ngfa.org

’ Calculated final penalties serially, unlike current practice
where all of the penalty reductions are added and then
the total percentage is multiplied by a gravity-based
penalty to arrive at the proposed penalty. (OSHA'’s
example in the memorandum results in an increase of
approximately 50 percent in the monetary value of
penalties.)

OSHA Announces Intent to Propose Standard
for Identifying, Correcting Hazards

The Occupational Safety and Health Administration (OSHA)
on May 4 announced a series of stakeholder meetings that it said
would be used to develop a proposed new standard that would
require each employer to implement safety-prevention measures
tailored to hazards that may exist in the employer’s workplace.

Dubbed the injury and illness prevention standard (12P2), the
regulations would require employers to develop and implement a
plan for identifying and correcting safety and health hazards.
Workers also would participate in the development and imple-
mentation of such plans. The agency noted that a similar effort
that resulted in an 1998 proposed rule that would have required
employers in general industry and maritime workplaces to
establish safety and health programs was discontinued in 2002
during the Bush administration.

According to OSHA, the new 12P2 standard would include the
following elements: 1) Management duties, including setting
goals, establishing policy and allocating resources; 2) employee
participation, including employee access to safety and health
information; 3) hazard identification and assessment, including
hazards that should be identified, inspections and investigations;

4) hazard prevention and control; 5) education and training,
including content and relationship to other OSHA requirements;
and 6) program evaluation and improvement.

Similar to the combustible dust advanced notice of proposed
rulemaking, OSHA has scheduled a series of stakeholder
meetings as a precursor to the proposed 12P2 standard. Those
meetings will be conducted June 3 in East Brunswick, N.J., June
10 in Dallas, Texas, and June 29 in Washington.

The stakeholder meeting agenda will focus on the following
topics: 1) Possible regulatory approaches; 2) scope and applica-
tion of a proposed rule, including which industries, hazards and
employers should be covered, as well as the relationship of the
rule to current OSHA standards; 3) how the standard should be
organized, including the regulatory text, whether it should
include mandatory or voluntary appendices, and whether there
are other standards that should be incorporated by reference; 4)
the role of consensus standards; and 5) economic impacts.

Members receiving the NGFA Newsletter electronically may
click here to access the OSHA announcement.

OSHA Requires Safety Training to he Offered in Language
that Workers Understand

Occupational Safety and Health Administration (OSHA)
Administrator David Michaels on April 28 issued an enforcement
memorandum directing compliance officers to check and verify
that workers are receiving OSHA-required training in a language
and vocabulary they can understand.

According to the document, “...if an employee does not speak
or comprehend English, instruction must be provided in a
language the employee can understand.” Further, OSHA said
training is required to take into consideration such factors as
employees with limited vocabulary or literacy. OSHA said
managers directing an employee with a limited vocabulary to read
training materials does not satisfy the agency’s training require-
ments. “For example, (compliance officers) should look to
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whether workplace instructions regarding job duties are given in
a language other than English and determine whether the
employer already is transmitting information with comprehensibil-
ity in mind,” the OSHA memorandum states. “(Compliance
officers) should also look beyond any basic paper documenta-
tion; i.e., an employer may have training records but employees
may not have been able to understand the elements included in
the training.”

The directive orders compliance officers to issue a serious
violation citation if they reasonably determine that an employer
did not convey training to an employee in a manner they were
capable of understanding. Members receiving the NGFA
Newsletter electronically may click here to access the OSHA
memorandum.
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New Safety, Health & Environmental Quality Conference

...Collahoration Between NGFA and Grain Journal...

For the first time, the NGFA and Grain Journal Maga-
zine are teaming up to present a major “Safety, Health and
Environmental Quality” conference.

Registration now is open — managers and their key
employees with responsibility for safety and health issues
and environmental compliance responsibilities should
register now!

' When: Afternoon of July 28 through the morning of July
2
' Where: Hilton Omaha, Omaha, Neb.

This new, tailor-made conference will deliver the latest
information and practices to help companies comply with
federal regulatory requirements, and plan for new regulatory
events that may be coming. Speakers will include industry
experts and representatives from federal agencies, including
the Environmental Protection Agency (EPA) and Occupa-
tional Safety and Health Administration (OSHA). This
week’s NGFA Newsletter Tech Talk column on pages 8-9
provides more than ample motivation on reasons to attend!

National Grain and Feed Association
1250 Eye St., N.W., Suite 1003
Washington, D.C. 20005-3922
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Program: Click here to review the program — condensed
into two half-day sessions to maximize impact and minimize
demands on your time! Headlining the first afternoon
session will be Jonathan Snare, aformer high-level official
at OSHA and the U.S. Labor Department who now is a
leading legal expert on federal regulatory matters.

To Register: Click here to access a registration form.
The early-bird rates are your best value!

Trade Show: A limited number of exhibit spaces are
available (amaximum of 20 exhibitors can be accommo-
dated). This is an excellent opportunity for companies
providing goods and services to the industry, especially in
health/safety/environmental areas. Click Here for exhibit
information and pricing — and for sponsorship options.

Hotel Reservations: Click here to reserve your room at
the Hilton Omaha. Identify with the NGFA to receive the
special group rate of $135 per night, single or double
occupancy. The hotel room block expires on July 2, so
don’t delay!
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