WNATIONAL GRATIN AND FEED ASSOCIATIOCNN

February 3, 1983

Arbitration Case Number 1586

Plaintiff: Bunge Corporation, New York, New York
Defendant: Agri Industries Inc., West Des Molnes, lowa

Cross—-Plaintiff: Agri lIndustries Inc., West Des Moines, lowa
Cross-Defendant: The Eariy & Daniel Company Inc., Clnclinnati, Ohlo

Cross=Plaintiff: The Early & Danie! Company inc., Cincinnati, Ohlo
Cross-Defendant: Indiana Farm Bureau Cooperative Association Inc.,
Louisviltie, Kentucky.

Arbitration Case Number 1587

Plaintiff: Bunge Corporation, New York, New York
Defendant: Louls Dreyfus Corperation, Stamford, Connecticut

Cross=Plalntiff: Louls Dreyfus Corporatlon, Stamford, Connecticut
Cross-Defendant: The Early & Danfel Company inc., Cincinnati, Ohio

Cross-Plaintiff: The Early & Daniel Company lInc., Cinclnnati, Ohio
Cross-Defendant: Indiana Farm Bureau Cooperatlve Assoclatlon Inc.,
' e Loulsviile, Kentucky ’

The Facts

Arbitration Case Number 1586 concerns a string trade involving two barges
soid by the Piaintiff, Bunge Corporation, to the Defendant, Agrl Industries Inc,
Agri industries lInc., in turn, sold to The Early & Daniel Company Inc., which
Intfended to meet a commitment To Indiana Farm Bureau Cooperative Association
fnc. Arbltration Case Number 1587 concerns one barge sold by Bunge Corporation
to Louls Dreytus Corporation, which in turn sold the barge to The Early & Daniel
Company iInc., which Intended to meet a commitment to Indiana Farm Bureau Cooper-
ative Association Inc. A diagram of these fransactions follows:
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Sales dates and freight rates are totally different at each step fn the
respectlive frades, with frelght rates ranging from 150 to 350 percent of WFB.

Bunge Corporation falled to provide these barges In a timely fashion so as
to permit arrival at the loading port designated by Agr! industries, tnc. as per
contract terms, claiming "force majeure” as the excuse for non=-performance. On
January 16, 1981, indlana Farm Bureau, the party at the end of the string trade,
bought 1n the two barges at a rafe of 350 percent. Agri deducted $22,373.09
from an unrelated settlement with Bunge in an attempt To recover the , frelght
difference, which It claimed was due. Bunge, through This arbitration pro-
ceeding, Is attempting Yo recover +hese funds with Interest from June 19, 1981,

The Declision

The arbitratlon committee unanimousty finds for Indiana Farm Bureau Coop-
erative Assoclation, which acted correctly. indlana Farm Bureau was entitied to
buy=in the frelght which Bunge did not furnish in contractual fashion, and con-
sequently which Indiana Farm Bureau did not receive on a timely basis. Since
all money due as a result of The buy-in already has been withheld by the parties
In the string trade, no money Is awarded as a resuit of this declsion.

in arriving at this decision, The arbltrators examined the points raised In
the various arguments, rebuttals, and surrebuttals. 1+ is belleved that for
+he sake of clarity, the followlng points shouid be discussed:

—— The committee beileved that the "force majeure" ctause, which was part of fhe
affreightment contract, did not apply to this situation. Whilte 1T was recog-
nized that detays dld occur on the Ohio durlng the first half of January,
these delays were not of such a magnifude or duration that a "force majeure®
situation could be considered to have existed. The information furnished by
Bunge Corporatlion indicates that tows were moving at all times. And while
+he U.S. Army Corps of Englneers issued warnings, they were of a routine
nature and did not mean that all traffic had ceased to move on the waterway.

The fact that the M/V Wm. Pitt., which left Calro on January 12, 1981, ar-
rived at Cincinnati on January 16, 1981 heiped t+o further negate the "force
majeure" argument. Bunge acknowledged In 1ts submisslon That river conditions
were far from perfect during the early January period, and simultaneousty ad-
mitted that 1+ waited untlt January 12, 1981 tfo tender two barges to Agri In-
dustries inc.

-—~ The contract called for piacement of barges during the first half of January
1981 at a river location designated by Agri Industries Inc., not a tender of
barges leaving on a boat on January 12, 1981, Agrl Industries was under no
obligation fo accept barges tendered at Calro, whose timely arrival was sub-
ject to question. .

-~ The arguments ralsed about +ime exfensions during periods of adverse river
navigation are not relevant. The arbltrators agreed that situations of this
nature are offen worked out In an amicable glve-and-take basis when a frade
1s timited to two parties. However, when 1+ becomes part of a string trade,
such agreements become more difficult and any party fo the trade has the
right to Insist upon strict contract adherence.



-- Indlana Farm Bureau Cocperative Assoclation bought-in fwo barges on January .
16, 1981, Nothing prevented Bunge from having foliowed this course of action
petween January 12 and January 15, or at an earlier date so as to meet Its
commitments In a timely fashion. Had such a course of action been followed,
i+ might have procured the two barges at a rate lower than 350 percent pald
on January 16, 1981, g

However, Bunge belleved that 1t was entitied to extra time to effect place-
ment, first because It was working under what It saw as "force majeure" con-
ditlons; and second because others were wlilling to make extensions. * This
approach, In the eyes of the arbitrators, s entirely without merit, as the
facts simpiy do not support 1t.

The fact that other Trades shipped at the same time and In the same geograph-
lcal area were extended by mutual consent proved that a great deal of good
witl governs many of our trade relatlonships. But no one Is required to
grant such extensions. The fact that some partles did agree to such exten-
sions certainly does not govern as a precedent for other trades,

For these reasons, the commitftee concludes that the Plaintiff, Bunge Cor-
poration, is at fault. Since money aiready has been withheld, no award to the
buyers 1s necessary. Further, Bunge is not entitied to an award. Accordingly,
the committee awards no damages.

Submitted with the consent and approval of the arbitration committee, whose
names appear below.

Henry Fisher, Chalrman
Continental Grain Company, St. Louls, Missouri

Richard Mittelbusher
Peavey Company, Minneapolis, Minnesota

Robert Peyton
Cargilt Inc., Baton Rouge, Louisiana




