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STATEMENT OF THE CASE

This case involves three contracts for the total of 775,000 bushels of Non-GMO Yellow Peas with
World Food Processing, LLC d/b/a Puris and Puris Grains (Puris) as the buyer and FBN CM, LLC
(FBN) as the seller. The first contract, #2017-09-S001, was entered into on September 29, 2017, for
350,000 bushels of Non-GMO Yellow Peas at a price of $7.25 per bushel “FOB Farmgate Nebraska” for
delivery between July 15, 2018, and September 15, 2018. The second contract, #2017-10-S001, was
entered into on October 20, 2017, for 350,000 bushels of Non-GMO Yellow Peas at a price of $7.50 per
bushel “FOB Farmgate North and South Dakota” for delivery between August 1, 2018, and December
31, 2018. The third contract, #2017-11-S002, was entered into on November 2, 2017, for 75,000
bushels of Non-GMO Yellow Peas at a price of $7.50 per bushel “FOB Farmgate Kansas” for delivery
between August 1, 2018, and December 31, 2018. Both parties signed the contracts issued by FBN —
and neither party disputes the existence of these contracts.

FBN is claiming damages associated with the remaining balances and cancellation of the contracts.
Puris is disputing this claim arguing that the parties amended the contract bushel amounts after FBN
notified Puris it would not have all the peas to cover the initial contracts and arguing that FBN did not
have the Peas when Puris called for them. Puris also makes a counterclaim.

Sequence of events:

e On March 4, 2018, the general manager of crop marketing for FBN sent to Puris a spreadsheet
detailing that FBN was only able to contract 567,840 bushels of Non-GMO Yellow Peas, which
would leave FBN short by 207,160 bushels of the 775,000 bushels of Non-GMO Yellow Peas it
had contracted.

e On May 21, 2018, FBN’s general manager sent to Puris an updated spreadsheet that showed
FBN would only have 537,950 bushels of Non-GMO Yellow Peas leaving it short by 237,050
bushels.

e On June 25, 2018, FBN’s general manager sent an e-mail to the president of Puris Grains
requesting that he sign addendums to the 350,000-bushel FOB Nebraska contract, reducing the
bushels to 150,000 bushels as FBN was not able to contract enough acres to fulfill the initial
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contract. FBN’s general manager also requested that Puris’ president sign an addendum to the
75,000-bushel FOB Kansas contract, reducing the bushels to 35,000 bushels, again because FBN
was not able to contract enough acres to fulfill the initial contract.

e OnJune 27,2018, FBN’s general manager sent to Puris’ president the contracts addendums
showing the reduced bushel amounts.

e On July 18, 2018, Puris’ president sent to FBN’s general manager an e-mail asking for an
explanation for the proposed reductions in the Nebraska and Kansas contracts.

e OnlJuly 19, 2018, FBN’s general manager replied to Puris’ president explaining that FBN was
requesting the bushel reduction because it was not able to contract enough acres and that weather
events resulted in the lower yield and (for some growers) complete crop failures.

e OnlJuly 19, 2018, Puris’ president responded to FBN’s general manager saying they (FBN and
Puris) needed to decide how to make up the shortfall.

e On July 26, 2018, FBN’s general manager again sent the contract addendums to Puris’ president.

e On August 28, 2018, FBN informed Puris it was running out of time to pick up the peas on the
Nebraska and Kansas contracts and that FBN had 100,000 bushels that needed to move by
September 15, 2018. Puris responded that looking at options for storing the peas was going to be
the most practical approach as Puris was switching away from processing Non-GMO Yellow
Peas after September 15, and it did not have space to store the peas onsite.

e Between September 5 and September 15, 2018, FBN and Puris discussed freight and storage
options for the peas under the Nebraska and Kansas contracts that had not been called for. The
discussions included moving some peas to commercial storage locations and the additional
freight for the movement to commercial storage as well as paying farmers to store some of the
peas.
> As aresult of these discussions, FBN claims it incurred a total expense of $146,436.94

(consisting of $39,039.13 for commercial storage; $41,422.31 for farm storage; and
$65,675.50 for freight cost to move peas to a commercial storage facility).

e From September 2018 through August 2019, knowing that FBN did not have enough yellow
peas to fulfill the original contract, Puris worked with FBN to take whatever quantities of yellow
peas FBN could obtain to fulfill the 775,000 bushels on contract.

e However, also during that period of September 2018 through August 2019, FBN claimed to have
peas but that it was unable to execute on the contracts because Puris failed to call for them.

e During this time FBN would often send to Puris the name of a new farm to go to for peas, but
Puris claimed pre-shipment samples of peas were required but not provided for Puris to send
trucks to pick up the peas.

e Finally, on June 23, 2020, FBN sent to Puris a letter of default claiming Puris’ failure to comply
with Rule 28(B) of the NGFA Grain Trade Rules. In the letter, FBN gave Puris the option of
extending the contract or selling out for Puris’ account with Puris remaining liable to FBN for
the difference between current market and contact price. On June 24, 2020, FBN cancelled the
undelivered portion of the contracts at fair market value. The cancelled portion of the contracts
amount to 210,609.26 bushels of Non-GMO Yellow Peas.

The arguments presented by the parties are summarized as follows:
Plaintiff: FBN CM, LLC arguments:
1. FBN is entitled to damages due to Puris’ failure to comply with Rule 28(B) of the NGFA Grain

Trade rules.
2. FBN is entitled to damages due to Puris’ breach of contract under Illinois state law.



3. FBN is entitled to damages due to Puris’ nonpayment of its outstanding open account on the
Nebraska contract.

4. Puris is liable to FBN under the theory of unjust enrichment.

5. FBN is entitled to damages due to Puris’ breach of contract under the Uniform Commercial
Code.

Defendant: WORLD FOOD Processing, LLC d/b/a PURIS and Puris Grains arguments:

1. FBN is barred by the 12-month statute of limitations set forth in NGFA Arbitration Rule 1(E).
The parties agreed to amend the contracts to accommodate FBN’s inability to source the agreed-
upon number of bushels of Yellow Peas.

3. Even if the amendments intended to accommodate FBN’s failure were ineffective, FBN is still
barred from seeking to enforce the initial quantities set forth in the contracts because FBN failed
to obtain and sell the full amount of Yellow Peas under the contracts.

4. FBN’s claim for unjust enrichment is without merit.

5. FBN’s claim for storage and shipping costs lacks factual support and is barred by the parties’
contract amendment requiring invoicing of storage and shipping costs within 30 days of the date
incurred.

6. Puris asserts a counter claim.

THE DECISION

The arbitration committee closely reviewed the extensive submissions provided by the parties in their
written arguments and in the testimony and argument during an oral hearing conducted for this case.
There are quite a few arguments in this case and the committee addressed them in the following order.

The first argument addressed in this decision was argument #1 by Puris that FBN is barred from
damages by the 12-month statute of limitations set forth in NGFA Arbitration rule 1(E). The rule states:

The original arbitration complaint must be filed with the NGFA Secretary within 12 months after a claim
arises or within 12 months after the expiration date for performance of the contracts involved, whichever
occurs last.

While the contract delivery period for the three contracts ended on September 15, 2018, and December
31, 2018, the contracts remained open and active until they were either fulfilled or cancelled by either
party. In this case, the contracts were never fulfilled by FBN, so they remained open until FBN issued
notice on June 23, 2020, and subsequently cancelled the contracts on the next day (June 24, 2020), at
which time a claim arose. The arbitration case was then filed with NGFA on August 25, 2020 — well
within the 12-month period after the claim arose. Thus, the committee finds the claim by Puris that FBN
is barred from damages by the 12-month statute of limitations set forth in NGFA Arbitration rule (1E)
has no merit in this case.

The committee next considered Puris’ argument #2 that the parties agreed to amend the contracts to
accommodate FBN’s inability to source the agreed-upon number of bushels of Yellow Peas. The
committee finds that while there was a lot of discussion about the amendments, they were never signed
by either party, so this argument has no merit. Section (g) of the contracts between the parties states:
“No amendments or modification of this Agreement will be effective unless written and signed by both
parties.” NGFA Grain Trade Rule 4 also states: “The specifications of a contract cannot be altered or




amended without the express consent of both the Buyer and the Seller. Any alteration mutually agreed
upon between Buyer and Seller must be immediately confirmed by both in writing.”

The committee then considered Puris’ argument #3 that even if the amendments intended to
accommodate FBN’s failure were ineffective, FBN is still barred from seeking to enforce initial
quantities set forth in the contracts because they failed to obtain and sell the full amount of Yellow Peas
in the contracts. The committee sees this argument as having no merit. If Puris believed FBN was
unable to obtain the full amount of yellow peas in the contract, Puris should have applied NGFA Grain
Trade Rule 28(A) and put FBN in default, but Puris failed to do so.

The committee next reviewed FBN’s argument #3 that it is entitled to damages due to Puris’
nonpayment on its outstanding open account on the Nebraska contract. FBN argues it incurred storage
and freight charges of $146,436.94 due to Puris’ inability to receive 100,000 bushels of peas by the end
of the contract period of September 15, 2018. The committee finds there is no merit for these claims as
these charges were never agreed to in writing by both parties. Section (g) of the contracts between the
parties states: “No amendments or modification of this agreement will be effective unless written and
signed by both parties.” NGFA Grain Trade Rule 4 also states: “The specifications of a contract cannot
be altered or amended without the express consent of both the Buyer and the Seller. Any alteration
mutually agreed upon between Buyer and Seller must be immediately confirmed by both in writing.”
The committee was also uncertain why in early September FBN was seeking storage options for the
Kansas contract when that contract had a delivery period open until December 31, 2018.

The committee then considered FBN’s argument #1 that it was entitled to damages due to Puris’ failure
to comply with Rule 28(B) of the NGFA Grain Trade Rules. The committee concluded that FBN is due
damages from Puris pursuant to Rule 28(B) for Puris’ failure to call for all the peas on contract. The
committee awards damages to FBN damages for this claim (see below).

The committee next considered Puris’ argument #6 and finds that Puris’ counterclaim has no merit
pursuant to NGFA Grain Trade Rule 28(D), which states: “This rule does not permit compensation to
the defaulting party to a contract.”

The committee then reviewed Puris’ argument #5 that the claim for storage and shipping costs lack
factual support and is barred by the contract amendment requiring invoicing of storage and shipping
costs within 30 days of the date incurred. The committee had previously found that these charges had
no merit as they were never agreed to by both parties pursuant to Section (g) of the terms of the
contracts and NGFA Grain Trade Rule 4.

As for FBN’s arguments #2, #4, #5 and Puris’ argument #4, the committee considered the legal concepts
presented but agreed they were outside the scope of and not applicable to this case.

This decision is unanimous among the committee members.

THE AWARD

The committee awards to FBN CM, LLC in the amount of $377,192.87 (see attachment for damage
calculations), plus interest to accrue starting on the date the decision is issued to the parties by NGFA at
the rate of 3.25%.

Decided: December 19, 2022




SUBMITTED WITH THE UNANIMOUS CONSENT OF THE ARBITRATORS, WHOSE NAMES APPEAR BELOW:
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